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NOTICE OF CHIEF JUSTICE SEWALL. 


SamveL Sewatt, of Marblehead, the third Chief Justice 
of the Supreme Court of Massachusetts by the name of 
Sewall, was of honorable descent. 

His earliest ancestor in this country was Henry Sewall 
of Newbury, Massachusetts, who was the only son of Henry 
Sewall of Coventry, Warwickshire, England, and grandson 
of Henry Sewall, mayor of that city in 1606. He emigrated 
to New England in 1634; was among the first settlers of 
Newbury, in 1635; married Jane, daughter of Stephen and 
Alice Dummer, of that town, March 25, 1646, and went back 
to England the following winter, with his wife and her father 
and mother. Thence, after a residence of several years at 
various places in the counties of Warwick and Hampshire, 
he returned to Newbury in 1659, bearing a letter (dated 
March 23, 1658, i. e. 1658-59), of high commendation, 
to the Governor and Assistants of Massachusetts Colony, 
from Richard Cromwell the Protector, as being minister of 
North Baddesly in the county of Hampshire, and personally 
known to him as “ laborious and industrious in the work of 
the ministry, and very exemplary for his holy life and good 
conversation.” He represented Newbury in the General 
Court in 1661, ’62, 63, °66, 68, °70; and died in that 
town May 16, 1700, aged eighty-six. His wife, Jane, died 
January 13th, following, aged seventy-four, and a grave- 
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stone erected to their memory in the grave-yard of Newbury 
continues to this day. 

From this worthy couple, Henry and Jane Sewall, have 
sprung four Judges (three of them Chief Justices) of the 
Supreme Court of Massachusetts, namely, Samuel, who 
graduated at Harvard College in 1671; Stephen, in 1721; 
David, in 1755, and Samuel,in 1776. To these may be added 
(as being of the same family connection), Jonathan Sewall 
(Sewell), Harvard College, 1748, Attorney-General of Massa- 
chusetts at the commencement of the Revolution, and after- 
wards Judge of Admiralty for the Province of New Brunswick, 
and his sons, Jonathan Sewell, Chief Justice, and Stephen 
Sewell, Solicitor-General, of the Province of Lower Canada. 
And, moreover, it deserves remark, that during the one 
hundred and twenty-two years which elapsed from the erec- 
tion of the Supreme Court of this State, in 1692, under the 
Province Charter, to the death of the subject of this notice, 
in 1814, there were eighty-three years, above two thirds of 
the whole period, in which a seat on the bench of that court 
was occupied by one or another of the first four above- 
named descendants of Henry Sewall, the venerable patri- 
arch of Newbury. 

The great-grandfather of the subject of this notice was 
Samuel, eldest son of Henry Sewall of Newbury, who was 
born March 28, 1652, at Bishop Stoke in Hampshire, Eng- 
land, during the temporary residence of his parents in the 
mother country. He was brought to New England at nine 
years of age, 1661; fitted for college by Rev. Thomas Par- 
ker of Newbury; graduated at Harvard College, 1671; 
chosen a Judge of the Supreme Court of this then Province 
at its erection, 1692; appointed Chief Justice 1718, as suc- 
cessor of Chief Justice Winthrop; resigned 1728, and died, 
honored and lamented by all, January 1, 1729-30, aged 
seventy-cight. 

His grandfather was Rev. Joseph Sewall, p.v., of Bos- 
ton. He was son of the above-named Samuel Sewall and 
Hannah (Hull) Sewall, his wife; was born at Boston, Au- 
gust 15, 1688; graduated at Harvard College, 1707; was 
ordained as colleague pastor with Rev. Ebenezer Pember- 
ton, over the Old South Church, Boston, Sept. 16, 1713; 
and, after a long, faithful, and very successful ministry of 
almost fifty-six years, departed this. life June 27, 1769, 
aged eighty-one, universally revered and recognized as the 
“Good Doctor Sewall.” 
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His father was Samuel Sewall of Boston, son of the 
above-named Rev. Joseph Sewall and Elizabeth (Walley) 
Sewall, his wife, and was born May 2, 1715; graduated at 
Harvard College 1733; became a respectable merchant of 
Boston; was a deacon of the Old South Church there, and 
repeatedly chosen one of the selectmen of the town. He 
married, May 18, 1749, Elizabeth Quincy, eldest daughter of 
Edmund Quincy, Esq. of Braintree and Boston, and of Eliza- 
beth (Wendell) Quincy, his wife, and by her he had eight 
children, namely, Elizabeth, Joseph (who died in infancy), 
Hannah, Sarah, Samuel, Dorothy, Katharine, and Joseph. 

Samuel, the subject of this notice, was born at Boston, 
December 11, 1747, in the then ministry house belonging 
to the Old South Church, a rough plastered two-story 
dwelling (if rightly recollected), standing in Milk Street, 
next the Old South meeting-house, and which was then oc- 
cupied by his father’s family, as well as by Rev. Dr. Sewall, 
his grandfather. Ata suitable age, he was put, it is be- 
lieved, to the Boston Latin School, then under the instruc- 
tion of Master Lovell, senior. But before he had been at this 
school long, an event occurred which darkened the pros- 
pect of his future attainments in knowledge and usefulness. 
His father had incautiously given his name as surety for 
another, and was suddenly stripped of his ample posses- 
sions by the failure of his friend. So disastrous, apparently, 
was the effect of this calamity upon the health and spirits 
of Mr. Sewall and of his wife, that they both died within a 
little more than a twelvemonth from its occurrence, leaving 
a family of seven children. 

In 1770, Samuel entered the Dummer Academy, in By- 
field, then under the care of Master Samuel Moody, to pre- 
pare for college. With the avails of the charitable sub- 
scriptions obtained by Rey. Dr. Chauncy, his near kinsman, 
from the friends of his grandfather, the Rev. Dr. Joseph 
Sewall, young Sewall was enabled to enter college in 1772, 
and to complete the course of study prescribed there. 
“ While at college,” observed his classmate, the Hon. Judge 
Thatcher, in a charge delivered at opening the court at 
Castine, a few days after the death of his friend Sewall, 
“he was esteemed one of the first scholars in the univer- 
sity. He was a diligent student, his morals were pure, 
and his manners amiable. He was respected by all who 
knew him, and his acquaintance was sought after by every 
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one of an ingenuous tone of mind. He always stood very 
high in the estimation of the governors of the university.” 
And it was remarked by the Hon. Judge Parker, in his ad- 
dress to the bar, at Boston, July 13th, following, about five 
weeks after Judge Sewall’s death, “He was esteemed by 
his classmates an excellent classical and _belles-lettres 
scholar, and retained his attachment to the delightful 
pursuits of his youth through life.” “In his style of 
writing and speaking, he was uncommonly nice and ele- 
gant, generally pruning and polishing his sentences, till 
they became suited to an ear made almost fastidious by an 
early classic education, and a copious and reiterated read- 
ing of all the celebrated authors in English literature.” 

It was originally his design to remain at college after 
graduation, and to study divinity, if he could obtain the 
office of college butler, as a means of support. But his 
expectation in this direction being disappointed, he entered 
his name as a student at law in the office of Francis Dana, 
afterwards Chief Justice of Massachusetts. 

In the winter of 1779-80 he commenced his professional 
career by opening an office at Marblehead; and on the 
8th of December, 1781, he was married, at Salem, to Abi- 
gail, daughter of Dr. Humphrey Devereux, physician of 
Marblehead. By property received by his wife and by the 
proceeds of his growing professional business, Mr. Sewall 
acquired what was at one time regarded as a competent 
fortune. Venturing, however, in an evil hour, with other 
friends and relations, into the Georgia land speculation, he 
became involved in his pecuniary affairs, and incurred a 
burden of cares and anxieties for himself and his family, 
which marred his peace and much embittered his latter 
days. 

But his pecuniary embarrassments did not hinder his 
public usefulness, or exclude him from tokens of public 
honor and esteem. The inhabitants of Marblehead repeat- 
edly chose him to represent them in the General Court of 
this Commonwealth. In 1796, and again in 1798, he was 
elected a representative of the South District in Essex, in 
the Congress of the United States. During the second 
term of his congressional service, he was commissioned, 
June 17, 1800, as a Judge of the Supreme Court of Massa- 
chusetts, in place of Hon. Nathan Cushing, who had 
resigned. The same year he was chosen an elector of Pres- 
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ident and Vice-president of the United States. In 1801 he 
was elected a member of the American Academy of Arts 
and Sciences, and in 1808, the honorary degree of LL. D. 
was conferred on him by Harvard University. 

During the administration of the first President Adams, 
and while the country seemed to be in imminent danger of 
a war with France, a French engineer in the service of the 
United States (Tousard, it is believed, by name) was sent 
to repair and fit up the fort at Marblehead, and to put it in 
a condition for resistance in case of an attack. While en- 
gaged in this employment, he received encouragement and 
various kind attentions from Mr. Sewall; and when he had 
finished his work, a question arose, by what name the fort 
should be called. On this subject the President, it seems, 
had been consulted, and wrote to Mr. Sewall as follows : — 


“ Trenton, October 23, 1799. 

“ Dear Sir :—TI beg pardon for postponing to this time an answer to 
your favor of the 30th of September. I have run over all the names, — 
Hooper, Lee, Orne, Gerry, Sewall, Otis, and twenty others, and if you 
prefer any of them you may give the name. But, upon the whole, I have 
thought that Fort Fisherman would be better than any other. The 
twelve Apostles were fishermen ; and Marblehead is chiefly inhabited by 
fishermen. The name therefore must be sufficiently respectable. If you 
prefer Fisher, you may give it; and then Mr. Ames may consider it as 
partly a compliment to him. After all, I had rather that the inhabitants, 
through your kind interposition, should choose for themselves. Mr. Stod- 
dard has conducted the navy so well, that, if the inhabitants choose it, his 
name would be agreeable to me. But the preference in my mind is in 
favor of Fisherman. 

“ With great esteem, I am, Sir, 
“ Your faithful, humble servant, 
“Joun ADAMs.” 


Whether the vote of the town was ever taken on this 
question, as the President appears in the foregoing letter 
to wish, is not known. But the name eventually given the 
fort, and which is still retained by it, is Fort Sewall. 

In 1804 or 1805, Judge Sewall was united in a joint 
commission with Hon. Nathan Dane, of Beverly, for the 
revision and amendment of the Criminal Code of Massachu- 
setts. Several first drafts of acts and amendments of 
acts for the punishment of different crimes are still extant 
in the hand-writing of Judge Sewall among his papers; and 
a letter written by him January 9, 1805, to Hon. Mr. Dane, 
indicates that those gentlemen were then engaged in fulfill- 
ing their commission. 
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Theophilus Parsons, Chief Justice of the Supreme Court, 
died at Boston, on the 30th of October, 1813; and on the 
18th of the following January Judge Sewall was appointed 
as his successor, antl entered upon the discharge of the 
duties of his office at the March term of the Supreme Judi- 
cial Court for Suffolk. Here a deep sense of his new and 
weighty responsibilities, and an earnest endeavor to fulfil 
them, so as to keep up the reputation acquired for the 
court by his illustrious predecessor, incited him to more 
strenuous and constant exertions than his strength could 
bear. In consequence of his incessant toil and anxiety in 
attending upon the duties of his office, for weeks in succes- 
sion at this term of the court, his overtasked constitution 
rapidly gave way. Symptoms of angina pectoris, which had 
in some measure discovered themselves years before to his 
associates in travelling the Western Circuit, soon assumed a 
very serious and threatening form. And so severe was the 
distress which that disease in its now quickened progress 
would occasion him at times, especially at night, that before 
he went the Eastern Circuit in May, he intimated to a friend 
in Marblehead an apprehension that he was not long for this 
world. Even at this time, however, he appears to have had 
no correct idea of the disease which had attacked him, or of 
the imminent danger it subjected him to of a sudden death. 
In a letter to his son at Burlington, dated May 13th (less 
than a month before his decease), he observed, in reference 
to the time of his return from the Eastern Circuit, “ When 
that will be is uncertain. If my health enables me to hold 
out, I shall go through the circuit, and shall be gone five 
weeks. At present I am too unwell to calculate upon this. 
Iam troubled with rheumatic complaints, which have affected 
my chest. I have removed them from that station in some 
measure, but I am still very uncomfortable, and dread very 
much the undertaking so long a journey. Dr. Treadwell, 
however, thinks that travelling will be very advantageous 
to me, and encourages me to proceed.” 

In setting out from home for the last time to go the 
Eastern Circuit, he relinquished his horse and chaise, the 
mode of travelling he had uniformly used hitherto on such 
occasions, and hired a close carriage for his conveyance, 
with a driver to accompany him. This saved him much 
care and trouble in his journey, but did not procure him re- 
lease from occasional distressing paroxysms of his disease 
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as he went. At Kennebunk, for instance, while on his way 
to York, he was seized at an inn so violently as to cause a 
profuse sweat to run down his face; and yet, after a short 
space of time he obtained relief, and proceeded on his jour- 
ney as though nothing had happened. At York, as he came 
down from his chamber one morning, at the house of 
Judge David Sewall, where he had lodged, Madam Sewall 
inquired of him how he had rested. “Very ill,” he replied; 
“T have had a distressing night, and I fear I have some 
disorder upon me which will soon be my end.” He opened 
the court, May 24th, at Portland, with a charge to the 
grand jury, which is commemorated in one of the public 
prints of the day as “eloquent, learned, and patriotic.” 
At Augusta, the following week, he uttered similar com- 
plaints to those he expressed at York, but still went through 
the business of the court with his usual assiduity and cor- 
rectness. But at Wiscasset, though he was able to open 
the court June 7th, yet he was obliged by illness to leave 
before the end of that day, and to retire to his lodgings, 
where he died the evening of the day following. The last 
sad scene is described as follows, by Hon. Judge Thatcher, 
who was present, in a letter of 22d June to Samuel Greele, 
Esq. of Boston, Judge Sewall’s son-in-law. 

“After we met at York, where the circuit began, the 
Chief Justice and myself often rallied each other about 
going to Castine. I observed to him, I had attended that 
term for thirteen years in succession, and no Chief Justice, 
except Chief Justice Dana, had ever been there, and he but 
once; and it was always expected by the people once a 
year to get sight of the Chief Justice. With his usual 
smile and placidity of countenance, he replied ‘that the people 
must dispense with seeing him this year, and I must be 
content with going once more; for his health, he said, 
would not permit him to go so far from home, and that 
he was too unwell to think of crossing the bay.’ I thought 
him rather in humor, and told him I too was very unwell, and 
I did not think I should live out the year. And from that 
time we seemed each of us to contend for the opinion of the 
other, in favor of his being the most out of health; and it 
seemed to be understood that he would continue the circuit 
to Castine, and that I should return from Wiscasset, 
the Monday before the court was opened at that place. 
It then became a general opinion of us all that the Chief 
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Justice was too unwell to attempt to go any further. I[ con- 
cluded to go on as far as I was able, and if I fell sick the 
court must fall through, or be held by the other two judges. 
The Chief Justice was comfortable on Monday, and opened 
the court with his usual appearance of health and strength 
on Tuesday, and continued in court till just before night, 
when he said he felt unwell, and appeared to some as he 
went out to be unusually pale. But he drank his coffee 
that evening, and consulted together with us as usual and 
in good spirits till bed time; and we all retired unappre- 
hensive of any danger of his being too unwell to set out 
homeward in the course of Wednesday. But between day- 
break and sunrise on Wednesday morning, he was seized 
with uncommon sharp pains in his breast and chest. He 
sent for Dr. Adams, and thought there was a load in his 
stomach, which being removed would ease him of his pain ; 
and for that purpose he took an emetic, which puked him 
moderately after some time; but the pain continued, with 
but little mitigation, through the day. In the afternoon, 
however, he seemed desirous of getting into his carriage 
and going over to Bath on his journey home, but we all 
dissuaded him, saying he was much relaxed, and he had 
better tarry till morning, and would then be in health to 
reach Portland, and of this opinion was the doctor; but 
Mrs. Lee (the landlady), who was much in the room dur- 
ing the whole of Wednesday, several times said to me ‘ she 
had much anxiety for the Chief Justice; she looked upon 
him much more ill than he or any other person seemed to 
think him.’ He frequently said his pain was extreme, and 
unless it could be removed, he could not live; but still I 
believe he had strong expectations of its abating, and of his 
being able to set out on his home journey next morning. 
He drank his coffee and eat a biscuit about eight o’clock, 
and said he would have some rice by and by, which I rec- 
ommended to him as of easy digestion, and what I eat my- 
self after supper. Judge Parker, Dewey, and myself were 
conversing by ourselves; Mr. Wilde, the doctor, and Mrs. 
Lee were in the chamber reading the newspaper to the 
Chief Justice. He had been sitting up, and had just lain 
down, or was sitting up in the bed, when he put his hand 
on his breast and said, ‘There is a strange fluttering here,— 
what can it mean?’ The last words were spoken as Mr. 
Wilde was sitting on one side of the bed, and were said 




















Chief Justice Sewall. 201 


with evident alarm, as if there were a new and unusual 
sensation. On this the doctor, who was reading a news- 
paper, handed him some spirit and water, or wine, and said 
to him, ‘Swallow a little of this; it will remove it.’ He 
took a swallow or two, and lay back on his pillow, and in- 
stantly rose up, and,as Mr. Wilde thought, appeared to 
heave, as if he was going to puke. On this Mr. Wilde 
placed one hand each side of his head to hold it, and he 
vomited a small quantity of liquid, and laid himself back 
on his pillow, and the breath left his body, his pulse ceased 
to beat, and no more signs of life ever appeared. From 
the time he uttered the words I have mentioned till his be- 
ing a corpse, could not have been more than a minute or 
two. There was no groan, sigh, or struggle, nor the least 
change of countenance. We [Judge Thatcher, Parker, and 
Dewey] were instantly in his chamber,—but no signs of 
life! Thus died one of the best of men, my classmate, — 
and for some time during the senior year we lived as chums. 
We have continued a very friendly acquaintance, by visits 
and letters, to the time of his death. I have mingled my 
tears with your and his disconsolate family, and cease not 
to feel all their grief and sorrow. The very mention of his 
name unmans me, and calls to mind a series of pleasures 
we have enjoyed together, which are to be renewed no 
more.” ..... 

In another letter written to Mr. Greele, by the same 
hand, and dated at Biddeford, 18th July, 1814, are added, 
other interesting particulars, which are here copied : — 

“Tt may be pleasing to the immediate relations of my de- 
ceased friend, to be acquainted with a circumstantial con- 
versation I had with him not many hours before he ceased 
to breathe, —: for he has never appeared to me to have died, 
but is only translated, according to his own words, ‘ to im- 
mediate felicity and glory.’ During the day of his death, 
as he was sitting on the bed, one of his painful paroxysms 
seized him in his chest, when he looked most pleasantly 
upon me and said, ‘ Brother Thatcher, this pain is extreme ; 
if it continues much longer I cannot support it, and my soul 
will leave my body and fly away.’ ‘ Why, Brother Sewall,’ 
said I, ‘do you really believe that when you die your soul 
will exist in a state of consciousness before the general 
resurrection?’ ‘Yes,’ he replied, with a degree of cheer- 
fulness, as if his pain had abated, ‘I do most firmly believe 
26 
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it. I shall pass instantly to glory and felicity; I can have 
no doubt of this.’ I observed that when I died, ‘I should 
expect to remain in a state of insensibility till the morn- 
ing of the resurrection.’ To which he said: ‘If your faith 
is strong enough to annihilate the supposed interval be- 
tween death and the resurrection, it is to all useful pur- 
poses the same as if you had believed in a continued con- 
sciousness.’ At this instant my imagination seemed to 
present his family at his bedside taking leave of him. I 
perceived my eyes swimming in tears. [| turned away and 
walked to the other side of the chamber for a few mo- 
ments. During our circuit we had several conversations 
on our prospect of life and apprehensions of a sudden death, 
at none of which did he ever seem to have any dread of 
death, but what arose from parting with his wife and chil- 
dren.” 

The remains of this excellent man were interred at Wis- 
casset, the day after his death, with all possible respect. 
On that solemn occasion, in regard to the known attach- 
ment of the deceased to the Episcopal forms of worship, 
Rev. Hezekiah Packard, D. D., Congregational minister of 
Wiscasset, made use of the “Office for the Burial of the 
Dead,” in the liturgy of the Protestant Episcopal Church in 
the United States. His remains continued in Wiscasset 
till January immediately following his decease, when they 
were removed to Marblehead, and there deposited in the 
tomb of his wife’s father, Dr. Humphrey Devereux. 

The announcement of the death of Chief Justice Sewall 
produced the most poignant grief in the hearts of his family 
and relatives, and spread sorrow and gloom throughout the 
community. The legislature, then assembled at Boston, 
passed a resolution, “that the members would wear a badge 
of mourning during the remainder of their session, as an 
expression of their grief for this public bereavement, and 
of respect and veneration for the memory of this excellent 
man.” The bar of Suffolk voted “to wear the customary 
badge of mourning in honor of the memory of the deceased, 
until the end of the [then] present term of the Supreme 
Court.” And not long after the “members of the bar 
practising in the Supreme Judicial Court of this Common- 
wealth,” erected a marble cenotaph at Wiscasset, to ex- 
press their veneration of his character. 

In his domestic and private life Chief Justice Sewall was 





Chief Justice Sewall. 203 


eminently of an affectionate disposition. This trait in his 
character was particularly prominent in his own family and 
within the walls of his own dwelling. He tenderly loved 
his wife and children; often forgot himself in his concern 
for them; labored incessantly for their welfare; was never 
apparently so happy himself as when he saw them at ease, 
never so much cast down by his own trials as by the sight 
or apprehension of trouble, sickness, or death befalling any 
one of them. 

He was of a social and generous temper. He was kind, 
condescending, and obliging to all men, of whatever condi- 
tion or position in society. His house was a seat of hospi- 
tality; and he never seemed more highly gratified than in 
the company there of beloved relatives, intimate friends, or 
ministers of the gospel from abroad, inquiring solicitously 
after their health and affairs, listening to their communica- 
tions of the news of the day, and showing by his remarks 
the interest he took in their private welfare, and in that of 
the public at large. 

He was a gentleman of enlarged benevolence, — not 
confining his good-will to his own kindred, or to men of 
his own party or nation, but extending it to all. He 
frowned upon all narrow-minded, obstinate prejudice, con- 
ceived against persons of a different country, tribe, or 
tongue from his own. He showed compassion for the 
friendless stranger and foreigner among us, and detested 
cruelty and oppression towards the weak and defenceless, 
by whomsoever it might be manifested. “An Indian, gen- 
tlemen,” said he to the jury, in summing up the evidence at 
the trial of three men at Cambridge, indicted for the wan- 
ton murder of a Passamaquoddy Indian, at the November 
term of the Supreme Judicial Court for Middlesex, in 1813, 
—“An Indian, gentlemen, is a human being. Low as he 
may be in society, humble as his dwelling may appear, he 
ranks as one of our own species. He is the work of the 
same Almighty God,—the contrivance of the same Great 
Artist, who has made him and you and all of us equally 
susceptible, equally admirable beings. He was under our 
protection, and entitled to enjoy it. His murder must be 
considered in the same light as the murder of a white man, 
high in rank, — equally a disgrace to our laws and a re- 
proach to society. ‘The voice of thy brother’s blood crieth 
unto me from the ground.’ I cannot believe that you will 
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think lightly of this. I forbear to press it further upon 
your consideration. I beseech you to inquire seriously ; 
be anxious to discover the truth; and if the prisoners at 
the bar are guilty, be firm enough to pronounce them so, 
however disagreeable it may be to your feelings.” 

He was a warm friend to the cause of learning and edu- 
cation in our land. He took the deepest interest in the 
proper training of his own children, sparing no personal 
efforts, grudging no sacrifices, either of time or money, by 
means of which their minds might be stored with all useful and 
becoming knowledge, and their hearts practically impressed 
with the principles of virtue and religion. For many years 
he was a prominent trustee of the academy at Marblehead, 
and took a leading part in conducting the affairs of that 
institution. He watched over its interests with an observ- 
ant eye and a thoughtful mind; was ever ready to lend his 
help and encouragement to all measures adapted to pro- 
mote the advancement of learning therein, and steadfastly 
supported its able principal, Rev. Dr. Harris, (lately Pres- 
ident of Columbia College, N. Y.,) in all his labors in the 
due discharge of his office, and for the promotion of piety 
and virtue as well as learning among the pupils. To his 
influence it was doubtless owing that a prayer book was 
compiled, — probably by Rev. Dr. Harris, —and printed 
for the use of the academy, consisting of prayers, to be of- 
fered daily, morning and evening, by the preceptor, and 
daily lessons from Scripture, in reading which the scholars 
took part with the teacher, after the Episcopal mode of 
worship prescribed in the liturgy, on the Lord’s day. 

Above all he was a man that feared God, wrought 
righteousness, and acted habitually under a sense of his 
accountability to the Judge of all the Earth. He cher- 
ished the deepest reverence for the Holy Scriptures of the 
Old and New Testaments, as containing a revelation from 
God; and was accustomed to read portions of the sacred 
volume not only at home, but while he was in the exer- 
cise of his official character abroad. When his trunk was 
brought home to Marblehead, after his death at Wiscas- 
set, there was found among the contents a very small but 
beautiful New Testament, of a London edition, which had 
apparently belonged to his father before him, and which he 
had taken with him in setting out on this his last journey. 
He was a firm believer in the Christian religion, and loved 
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to read the defences and expositions of gospel truth, as ex- 
hibited or inculeated by such authors as Paley, Bishops 
Butler, Porteus, and Sherlock, and by Rev. Dr. MacKnight, 
in his work on the Epistles. He was a constant and devout 
attendant upon the public worship of God, maintained in the 
Episcopal Church at Marblehead; was a liberal contributor 
to its support, and for some years previous to his death 
was a humble, exemplary communicant at the Lord’s table 
there. 

Such was Judge Sewall in his private and domestic char- 
acter. How well qualified he was for the public offices 
he successively held, and how faithfully and acceptably he 
discharged them all, as well as his domestic duties, his 
successor, Chief Justice Parker, admirably set forth in his 
address to the bar of the County of Suffolk, July 12, 1814, 
and which is printed at the end of volume eleven of the 
Massachusetts Reports. 


RECENT AMERICAN DECISIONS. 


Before Hon. James M. Wayne, Associate Justice of the 
Supreme Court of the United States, at Chambers. 


In re Evwarp A. Stevens, Petitioner for a Writ of Habeas 
Corpus ad subjiciendum. 


The particulars directed in the regulations of the army for the en- 
rolment and enlistment of soldiers into the service of the United States, 
either as regular soldiers or volunteers, are not essential to the validity of 
the contract of enlistment where there has been an actual mustering into 
the service of the United States and service rendered by the soldier under 
it; and a contract made under such circumstances is binding upon the 
soldier and the government, notwithstanding the omission by the muster- 
ing officer of any formality prescribed for the enlistment of a recruit. 

A person who has offered himself as a volunteer into the service of the 
United States, who has been received and accepted as such, and who has 
been armed, subsisted, and paid by the United States as a volunteer, and 
who has rendered service as such, cannot deny the validity of his enlist- 
ment, or contract, of his engagement for the number of years specified in 
the muster roll, upon any ground of informality of proceeding in the 
enlistment. 

The muster rolls, filed in the war department and certified to by an offi- 
cer authorized to muster any volunteer regiment, or body of men, into the 
service of the United States, are official records, and afford conclusive 
proof, as between the soldiers and the government, upon a question of a 
continuance of service, or any claim the soldier may make for a discharge 
from the service, and that the soldier was received and mustered into the 
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service of the United States as a volunteer soldier at the time and place, 
and for the period, set forth in the muster roll and certificate of the 
mustering officer. 

The soldiers who volunteered under either the first or second call of the 
president of the United States, and who were accepted into service, en- 
tered into a contract, by which they were to be armed, equipped, sub- 
sisted and paid according to law, and are entitled to the pension and 
bounty bestowed upon them and their wives and children by congress ; 
and for this consideration they are bound to serve faithfully for the term 
for which they were mustered into the service, unless sooner discharged, 
notwithstanding the failure of the mustering officer to administer the oath 
to them prescribed by the tenth article of the articles of war. : 

The soldiers who volunteered under the first proclamation of the presi- 
dent, for three months, might afterwards, with the consent of the govern- 
ment, volunteer and tender their services for a longer time upon a call of 
the president of the United States; and having done so, and being ac- 
cepted and mustered into service, they are bound to serve as soldiers until 
the expiration of their second engagement. d 

The first Minnesota regiment were duly mustered into the service of 
the United States, at Fort Snelling, on the 27th May, 1861, for the period 
of three years, or during the war. . 

Congress has the constitutional power to legalize and confirm executive 
acts, proclamations, and orders, done for the public good, although they 
are not, when done, authorized by any existing laws. Such legislation 
may be made to operate, retroactively, to confirm what may have been 
done under such proclamations and orders, so as to be binding upon the 
government in regard to contracts made, and the persons with whom they 
were made. 

The third section of the act of congress of August 6, 1861, (ch. 63,) 
legalizing the acts, proclamations, and orders of the president, after March 
4, 1861, respecting the army and navy, and calling out and relating to the 
militia and volunteers of the states, is constitutional and valid, as if they 
had been issued and done under the previous authority and direction of 
congress. 

The facts of the case are fully stated in the following 
opinion of Mr. Justice WayNE: — 

This case, as far as its merits were disclosed by the 
petition and return to the writ of habeas corpus, has been 
under my examination for several days, and now, it having 
been fully argued, I shall proceed at once to decide it. 

The argument has been precise, indicating with more 
than usual accuracy the points to be decided, and leaving 
me nothing to suggest which has not had the consideration 
of counsel. 

Before stating the facts of the case, I will merely observe 
that the points to be determined have a constitutional con- 
nection with the powers of congress to declare war, to raise 
and support armies, to make rules for the government of 
the land and naval forces of the United States, to provide 
for calling forth the militia to execute the laws of the Union, 
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suppress insurrections, and repel invasions; to provide for 
organizing and disciplining the militia, and for governing 
such part of them as may be employed in the service of the 
United States; and, with the president, obligation to take 
care that the laws be faithfuily executed; and, with the 
constitutional power of congress, by its legislation, to 
adopt and legitimate acts done by the president, in a great 
national exigency, in fulfilment of that duty. 

It will not be necessary, however, in this case, to discuss 
these points in detail. The facts of this proceeding, as 
they are about to be given, show the connection between 
them and the constitutional powers just mentioned. 

These facts will be given as they are found in the 
record : — 

On the 10th day of August, last, Edward A. Stevens, re- 
siding in the state of Minnesota, and describing himself to 
be a private soldier in the first Minnesota regiment, alleges 
that, in the month of April last, he voluntarily tendered, at 
Fort Snelling, his services to the United States as a soldier 
for the period of three months, in obedience to a requisi- 
tion of the president of the United States, and upon a call 
of the governor of Minnesota in conformity with it. He 
then affirms that there were great irregularities in the con- 
duct and proceedings of the United States officer who was 
authorized to accept his services, and that he did not on 
that or any other occasion sign any muster roll or article 
of enlistment, or make any declaration, on oath or other- 
wise, obligating himself to serve the United States as a 
soldier, or to do so in any other capacity. He then pro- 
ceeds to state that nevertheless the regiment, including 
himself as one of it, was received and mustered into the 
service of the United States for the period of three months, 
from the 29th day of April, 1861; that he has done so 
faithfully, loyally, and truly, and fully performed every com- 
mand, duty, and call upon him as an accepted volunteer; 
that the term of three months did expire on the 29th day of 
July, 1861, and that he has become by the laws of the land, 
and by the terms of his said engagement, entitled to a full 
and honorable discharge from such service; that he has 
asked for such discharge, and to be mustered out of the 
service of the United States, but said discharge has been re- 
fused. He further states that the regiment was first marched 
from the state of Minnesota to the district of Columbia, 
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thence to the state of Virginia, and performed duty as it 
was required in camp, in their various marches, and on the 
field of battle on the 21st July past: that after said battle 
he returned with the regiment to the district of Columbia, 
and remained there until after the term of service for which 
he engaged had expired. He then says, thinking himself 
and others in the regiment entitled to a discharge, that 
they had applied for it, but have been detained without 
having been informed upon what grounds their request had 
not been complied with. He states that two distinct appli- 
cations have been made at his instance in behalf of himself 
and others of the regiment for a discharge without success ; 
that Richard S. Coxe, Esq., as their attorney and counsel, 
did, on the 3d day of August, place a statement in the 
hands of Col. Townsend, assistant adjutant-general, in the 
army of the United States, exhibiting the grounds on 
which their claim for a discharge was made, accompanied 
by a document signed by a large number of the regiment, 
which was addressed to the secretary of war, asking for a 
discharge; that no answer having been received to the 
same, Mr. Coxe addressed to Adjutant-General Thomas 
another communication on the 6th of August for the same 
purpose, asking for an early reply, to which no response 
was made; but that the day after the first application was 
presented the regiment was marched out of the district of 
Columbia into the county of Montgomery, in the state of 
Maryland, beyond the jurisdiction of the judicial authori- 
ties of the district and the reach of their process, by which 
they were deprived of all intercourse with their counsel. 
The petitioner further declares that they now understand 
that it has been given out by Col. Gorman, under whose 
command the regiment continues, that your petitioner and 
other members of it were mustered according to law into 
the service of the United States on the 29th of April, but 
that they were also regularly re-enlisted and mustered on 
or about the 27th of May for a period of three years, or 
during the war, under the second requisition or call of the 
president. This the petitioner expressly denies, and as- 
serts that its truth can only be sustained by the production 
of the enlistment muster rolls, or a declaration, required by 
law, bearing his signature; and further, as a matter for 
his discharge, he adds, that the law requires that every 
recruit, before he enlists, should be fully and faithfully 
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informed of the nature of the contract into which he is 
about to enter, and that such information is essential to 
give validity to the enlistment, and that in no respects were 
the requirements of the law observed so as to create a valid 
enlistment or obligation on his part to serve the United 
States as a soldier, and that the restraint under which he is 
now held, under the pretended right of the United States to 
hold him, is wholly illegal. 

The foregoing statement was sworn to by the peti- 
tioner, and in compliance with his prayer the writ of habeas 
corpus was awarded in his favor. It was directed to 
Colonel Willis A. Gorman, of the first Minnesota regiment, 
commanding him to produce the body of the petitioner, 
with the causes of his detention, and with all the papers 
and documents connected with the same, on a day to be 
designated in said order. And the said writ of habeas cor- 
pus was issued by Mr. Thomas Carroll, clerk of the supreme 
court of the United States, with the direction that it 
should be served by the marshal of the district of Colum- 
bia, or by one of the legally authorized deputies. The 
writ was served according to the order by a deputy of the 
marshal upon Col. Gorman. Upon Col. Gorman’s non- 
appearance his default was entered, and a writ of attach- 
ment for contempt in neglecting to obey the writ of habeas 
corpus was ordered to be issued, and to be served upon him 
by the marshal. It was returned executed, and Col. Gor- 
man, by leave of the court, presented his answer thereunto, 
under oath. It was to this effect: That at the time the writ 
of habeas corpus was served upon him he was at Edwards’s 
Ferry, on the Potomac, forty miles from the city of Washing- 
ton, engaged in military duty requiring his immediate presence 
and attention; that as soon as that duty was discharged, and 
he could leave his post, he hastened with all diligence to 
Washington, to make a full and respectful obedience to the 
writ; but that he could not reach the city until the evening, 
several hours after the time specified, and after the attach- 
ment had been issued; that he had no design to disobey 
the authority or process of the court; that his default was 
occasioned by public duty beyond his control, and that he 
was now ready to make his return. The court being en- 
tirely satisfied that there had been no intentional disobe- 
dience or contempt, discharged the attachment without 
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costs, and, on motion, permitted the return to be made to 
the writ of habeas corpus. 

The return of Col. Gorman was as follows : — 

That Edward A. Stevens was, at the time of exhibiting 
his petition, a private soldier, duly enrolled, mustered, and 
received into the service of the United States on the 27th 
May, 1861, as a volunteer in company B, first regiment 
Minnesota volunteers, of which this respondent is duly 
commissioned as a colonel; and that, except for the military 
duty and service due from him to the United States as a 
volunteer private in the regiment, that Stevens has not 
been and is not imprisoned, or in the custody of this re- 
spondent; that, upon the service of the writ of habeas cor- 
pus, Stevens applied to him for permission to depart from 
the camp of the regiment, and to proceed to Washington 
to appear before the court upon the return of the writ, and 
that permission was given to him, etc., and that he is now 
here to abide its order; that as to the pretence of Edward 
A. Stevens, set forth in his petition, that he was a soldier 
in the regiment for three months from the 29th of April, 
1861, and that the period of his service has expired, re- 
spondent says: That on the 15th day of April, 1861, the 
president issued a call for seventy-five thousand volunteers 
into the service of the United States as soldiers for three 
months, upon which call Edward A. Stevens and his asso- 
ciates did volunteer and tender their services to the United 
States for three months. But that subsequently, and while 
the regiment was at Fort Snelling, the president, on the 3d 
day of May, by his proclamation, called for forty-two thou- 
sand and thirty-four to serve the United States for three 
years, unless they were sooner discharged; that thereupon 
the soldiers constituting the first regiment of Minnesota 
volunteers, of which Stevens was one, did, on the 27th day 
of May, 1861, volunteer and tender their services to the 
United States for three years, or during the war, unless 
sooner discharged; and that, in pursuance of the proclama- 
tions and orders of the president, the first regiment of 
Minnesota volunteers, of which Stevens was one, were duly 
enrolled, mustered, accepted, and received into the service 
of the United States as volunteer soldiers from the state of 
Minnesota for three years, from the 29th day of April, or 
during the war, unless sooner discharged; that the term of 
service of Stevens has not yet expired; nor has the regiment 
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been discharged from service; that the regiment, and 
Stevens as a private soldier, from the time of their accept- 
ance, from the call of the president on the 3d day of May, and 
their acceptance of that call on the 27th day of the same 
month, has been equipped, clothed, subsisted, and paid by the 
United States as volunteer soldiers from the state of Min- 
nesota for three years from the 29th day of April, 1861, or 
during the war. 

Col. Gorman further says that he is personally acquainted 
with Edward A. Stevens, and personally witnessed that he 
was inspected, examined, and voluntarily reported, tendered, 
and volunteered himself, and was accepted as a soldier into 
the service of the United States for three years, or for 
during the war; and that he is also acquainted with the 
handwriting of Stevens, and that the signature of Ed- 
ward A. Stevens on the pay roll marked No. 4, and at- 
tested by Capt. Downie, is the genuine signature of Ed- 
ward A. Stevens, and that payment was made between the 
Ist and 3d days of August last; and that, further, as to any 
pretended errors or informalities in respect to the tender 
and acceptance of Stevens and his associates, in their en- 
listment and enrolment for three years, (without admitting 
any such to have taken place,) he says, that by the third 
section of an act of congress approved the 6th of August, 
1861, to increase the pay of the privates in the regular 
army and the volunteers in the service of the United States, 
and for other purposes, it was enacted that all the acts, 
proclamations, and orders of the president of the United 
States, after the fourth of March, eighteen hundred and 
sixty-one, respecting the army and navy of the United 
States, and calling out or relating to the militia or volun- 
teers from the states, were thereby approved, and in all 
respects legalized and made valid, to the same intent and 
with the same effect as if they had been issued and done 
under the previous express authority and direction of the 
congress of the United States; and that the said Edward 
A. Stevens hath not been, and is not, held under any illegal 
restraint. 

The return of Adjutant-General Thomas, Major Pauld- 
ing, Edward H. Brooke, and muster and pay rolls connected 
with the regiment, for which the said petitioner called : 
The affidavit of E. H. Brooke is as follows: — 
Edmund H. Brooke, being duly sworn, deposeth and 
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saith that he is examining clerk in the office of the paymas- 
ter-general of the United States, and that the papers 
marked 3 and 4, attested by the signature of L. Thomas, 
adjutant-general, are the original muster roll and pay roll 
on file in the paymaster-general’s office relating to the 
first regiment of Minnesota volunteers, commanded by Col. 
Willis A. Gorman, and, together, constitute the official 
record of the government of the payment made to said 
regiment. 

That, by the course and practice of the government, 
preliminary to payment of any regiment, a muster roll is 
made out, and certified by the company or regimental offli- 
cers, which is returned to the paymaster, and from it a 
pay roll is made out by the paymaster, who pays the regi- 
ment, and returns them to the office of the paymaster- 
general. 

The affidavit of E. E. Paulding is as follows: — 

Edward E. Paulding, being duly sworn, deposeth and 
saith that he is a paymaster in the service of the United 
States, of the rank of major; that, as paymaster, he paid 
off the first regiment of Minnesota volunteers, commanded 
by Col. Gorman, for their services from the time of 
commencement until the thirteenth day of June; that he 
made the payment to Edward A. Stevens, specified in the 
pay roll marked No. 4, attested by the signature of L. 
Thomas, adjutant-general, and at the time of payment 
had the muster roll marked No. 3, and the pay roll marked 
No. 4, and the name “ Edward A. Stevens,” in the column 
of signatures on the pay roll, is the true and genuine signa- 
ture of Edward A. Stevens, a private in said company B, 
to whom the payment was made; that the payment to said 
regiment was made and accepted by the volunteers of it 
under the instructions relating to three years men, which 
differ from the regulations respecting three months men; 
that the payment was made at the camp of said regiment, 
near the city of Washington. 

By the course and practice of the government, prelimi- 
nary to the payment of the regiment, a muster roll is made 
out by the commanding officer of the company, and certi- 
fied by the officers commanding the regiment, and from 
that muster roll a pay roll is made out by the paymaster. 
The muster roll specifies, among other things, the name, 
rauk, and age of the soldiers; when, where, and by whom 
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they were enrolled; the term of service for which they 
were enrolled, mustered, and accepted into service; when, 
where, and by whom they were mustered into service. 
The pay roll specifies the name and rank of the soldiers to 
whom payment is to be made; the period of service for 
which payment is to be made, designating when it com- 
menced, and the time to which payment is made; the 
amount paid; the signature of the person to whom it is 
made; and the company officer attesting payment. 

The muster roll and pay roll are then filed in the pay- 
master’s office, and form the official record of service and 
payment. Epwarp E. PauLpIne, 

Paymaster U. 8. A. 

Sworn to and subscribed before me this 17th day of 

August, 1861. Gerorce C. Tuomas, 
Notary Public. 


The certificate of Adjutant-General Thomas is as fol- 
lows :-—— 

I, Lorenzo Thomas, adjutant-general of the United 
States, do certify — 

lst. That by the records of this office it appears that at 
Fort Snelling, on the 29th day of April, 1861, Edward A. 
Stevens and sixty-two others were duly enrolled, mustered, 
and accepted into the service of the United States as vol- 
unteers, under the call of the president, for the period of 
three months from the aforesaid twenty-ninth day of April, 
the date of the aforesaid muster. 

2d. That afterwards, the president having, by his pro- 
clamation of the 3d of May, called for forty-two thousand 
and thirty-four volunteers to serve for the period of three 
years, a requisition upon the governor of Minnesota for 
one regiment of volunteers to serve for the period of three 
years, or during the war, was made by the war department 
on the 15th day of May, and Captain A. D. Nelson, of the 
tenth regiment of United States infantry, was instructed 
by the adjutant-general to perform the duty of mustering 
officer for said regiment, to muster them into the service of 
the United States for the period of three years. 

3d. That on the 27th day of May, 1861, at Fort Snelling, 
Minnesota, Edward A. Stevens and eighty-one other per- 
sons were duly enrolled, mustered, and accepted into the 
service of the United States by the aforesaid Captain A. 
D. Nelson, as a private in Captain Carlyle A. Bromley’s 
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company B, in the first regiment of Minnesota volunteers, 
commanded by Colonel Willis A. Gorman, called into the 
service of the United States by the president from the 29th 
of April, 1861, for the term of three years, or during the 
war, unless sooner discharged. 

4th. That the said Edward A. Stevens and eighty-two 
others are duly entered upon the pay voll of company B, 
first Minnesota regiment, as a volunteer, to serve for the 
term of three years, or during the war, from the date of 
enrolment on the 29th day of April, unless sooner dis- 
charged ; and did, after the 30th day of June, 1861, receive 
from E. E. Paulding, paymaster of the United States, the 
sum of $22.73, as the pay due to him for his service to the 
said 30th day of June aforesaid; and, in the presence of 
Mark W. Downie, captain of said company B, did sign his 
name on said pay roll for a receipt and acknowledgment of 
said payment. 

5th. That the papers marked 1, 2, 3, 4, are true and 
original papers on file in the war department, relating to 
the enrolment, mustering, and pay of the aforesaid com- 
pany B, first regiment Minnesota volunteers, to which the 
said Edward A. Stevens belongs. 

In testimony whereof I have hereunto set my hand, at 
the adjutant-general’s office, this 17th day of August, 1861. 

L. THomas, 
Adjutant-General U. 8S. Army. 


The petition then and the return disclose the following 
facts: That the petitioner repaired to Fort Snelling, under 
the president’s proclamation of the 15th of April, and the 
response to it by the governor of Minnesota, and there, 
with others, tendered their services to become volunteer 
soldiers for three months, and that they were actually 
accepted as such. That afterwards the president, deeming 
the national condition to be perilous, and requiring from 
him an additional force to see the laws executed, assumed 
the responsibility to call for and raise forty-two thousand 
and thirty-four volunteers to serve for the period of three 
years, unless sooner discharged, which were to be mustered 
into service as infantry and cavalry. The proportions of 
each arm, and the details of enrolment and organization, 
were to be made known by the department of war. At 
the same time, the president announced the circumstances 
which impelled him to do so, and that he would report 
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them to congress at its coming extra session, relying upon 
the measure being approved and adopted by it by legisla- 
tion. That has been done by the act of 6th of August, 
1861. It appears, also, that, when this second call was 
made by the president, the petitioner and the regiment 
were doing duty as volunteer soldiers of the United States 
at Fort Snelling, under their engagement for three months, 
but, when the second call became known, Colonel Gorman 
declares, in his return, that the petitioner and the regiment 
tendered their services to become volunteer soldiers under 
it for three years, or during the war, the time to be counted 
from the date of their engagement for three months. Col. 
Gorman adds that they were actually mustered into the 
service of the United States, and his oath is fully sustained 
by the affidavit of E. H. Brooke, examining clerk in the 
office of the paymaster-general, by Major Paulding, paymas- 
ter, by the return of Captain Nelson, the officer who was 
authorized to muster the regiment into service, by the sig- 
nature of Captain l)ownie, who witnessed the petitioner’s 
signature upon the pay roll, and by the certificate of Adju- 
tant-General Thomas that the papers numbered one, two, 
three, and four, which he then furnished, and which were 
called for by the petitioner, were original records of his 
office, and were all that related to the subject matter. 

The prisoner does not deny his being a volunteer soldier 
in the actual service of the United States, but his claim is 
that, as his contracts for service, either for three months or 
for three years, had not been made pursuant to the regula- 
tions of the army, that in either case he was entitled to his 
discharge. And he impeaches the genuineness of the ori- 
ginal papers furnished by the adjutant-general, and also 
declares that upon their face they do not show a compliance 
with those army regulations declaring how recruits, either 
as volunteers or regular soldiers, were to be received or 
enlisted into the military service of the United States. 
He complains that the nature of the service, the length 
of the term, the pay, clothing, rations, and other allow- 
ances of which a soldier is entitled by law before he signs 
the enlistment, were not explained to him. That the offi- 
cer enlisting him did not offer to him for his signature the 
declaration required by the thirteen hundred and third ar- 
ticle of the regulations for conducting the recruiting ser- 
vice; that he had not been sworn as a recruit or volunteer 
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soldier, as is required to be by the thirteen hundred and 
sixth article of the regulations, and by the tenth article of 
the articles of war. Other objections of the same kind 
were made in argument in behalf of the petitioner by his 
counsel. 

Having fully considered the bearing of the factsof the 
case in connection with the regulations of the army, I have 
come to these conclusions :— 

That there was no such neglect of them by the officer 
mustering this regiment into service, though some of them 
appear to have been omitted in the enrolment of the pe- 
titioner. It appears by the papers, however, that no sub- 
stantial regulation essential to a contract of enlistment had 
been disregarded. My conclusion, then, in this regard, is, 
that the particulars directed in the regulations of the army 
for the enrolment and enlistment of soldiers into the ser- 
vice of the United States, either as regular soldiers or 
volunteers, are not essential to the validity of the contract 
of enlistment where there has been an actual mustering into 
the service of the United States, and service rendered by 
the soldier under it, and that a contract made under such 
circumstances is binding upon the soldier and the govern- 
ment, notwithstanding the omission by the mustering officer 
of any formality prescribed for the enlistment of a recruit. 

That a person who has offered himself as a volunteer 
ito the service of the United States, who has been received 
and accepted as such, and who has been armed, subsisted, 
and paid by the United States as a volunteer, and who has 
rendered service as such, cannot deny the validity of his 
enlistment or contract of his engagement for the number of 
years specified in the muster roll upon any ground of infor- 
mality of proceeding in the enlistment. 

That the muster rolls filed in the war department and 
certified to by an officer authorized to muster any volunteer 
regiment or body of men into the service of the United 
States are official records, and afford conclusive proof, as 
between the soldiers and the government, upon a question 
of a continuance of service or any claim the soldier may 
make for a discharge from the service; that the soldier was 
received and mustered into the service of the United States 
as a volunteer soldier at the time and place and for the pe- 
riod set forth in the muster roll and certificate of the mus- 
tering officer. 
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It is my opinion that congress has constitutional power 
to legalize and confirm executive acts, proclamations, and 
erders done for the public good, although they were not, 
when done, authorized by any existing laws; that such leg- 
islation by congress may be made to operate retroactively 
to confirm what may have been done under such proclama- 
tions and orders, so as to be binding upon the government 
in regard to contracts made, and the persons with whom 
they were made; and that the third section of an act of 
congress of the 6th day of August, 1861, legalizing the acts, 
proclamations, and orders of the president, after the 4th of 
March, 1861, respecting the army and navy, and calling out 
and relating to the militia and volunteers of the states, is 
constitutional and valid, as if they had been issued and done 
under the previous authority and direction of congress: 

That the soldiers who volunteered under either the first 
or second call of the president of the United States, and 
who were accepted into service, entered into a contract 
by which they were to be armed, equipped, subsisted, and 
paid according to law, and are entitled to the pension 
and buunty bestowed upon them and their wives and chil- 
dren by congress ; and for this consideration they are bound 
to serve faithfully for the term for which they were mus- 
tered into the service, unless sooner discharged, notwith- 
standing the failure of the mustering officer to administer 
the oath to them prescribed by the tenth article of the. arti- 
cles of war: 

That soldiers who volunteered under the first proclama- 
tion of the president for three months, might afterwards, 
with the consent of the government, volunteer and tender 
their services for a longer time upon a call of the president 
of the United States; and that, upon having done so, and 
being accepted and mustered into service, they are bound to 
serve as soldiers until the expiration of their second en- 
gagement. 

it is my judicial opinion upon this case, that it appears 
that the first Minnesota regiment were duly mustered into 
the service of the United States at Fort Snelling, on the 27th 
day of May, for the period of three years or during the 
war, and that Edward A. Stevens is subject to be remanded, 
notwithstanding his petition, into military custody; and I 
therefore make the following order :— 

Ordered, That the writ of habeas corpus ad subjiciendum 
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awarded by me on a prior day, to wit, the 10th instant, upon 
the application of Edward A. Stevens, the petitioner afore- 
said, be and the same is hereby discharged, and that the 
aforesaid Edward A. Stevens te and he is hereby remitted 
to his military duty in the first Minnesota regiment, com- 
manded by Colonel Willis A. Gorman, and that unfil then 
he remain in the custody of the United States marshal for 
this district. 


Before Hon. Joun Appieton, Judge of the Supreme Court 
of Maine, at Chambers. 


In re Cuarves D. Gitmore, Petitioner for a Writ of Habeas 
Corpus. 

A commissioned officer of volunteers, who has taken the oath required 
by the stafutes of the state, is exempt from arrest while in the performance 
of military duty. 

The facts in the case sufficiently appear in the opinion of 
the court by AppLeton, J.:— 

The petitioner having enlisted in the volunteer militia of 
this state, and having been arrested by the sheriff of this 
county on an execution duly issued from this court, has ap- 
plied for the writ of habeas corpus, that he may be discharged 
from arrest. 

The application contains all the material allegations re- 
quired by Rev. Sts. 1857, ch. 99, §8, and is in due form. 

When this case was first presented, the applicant offered 
as proof of his enlistment, his commission from the governor 
of this state as a captain in the seventh regiment of the 
volunteer militia of this state, but it did not appear that he 
had taken the oath required by Rev. Sts. 1857, ch. 10, $44. 
This section ($44) requires that “every officer, duly com- 
missioned, shall, before he enters upon the discharge of the 
duties of his office, take and subscribe to the oath required 
by the constitution, before some justice of the peace,” &c. 
As there was no proof of his enlistment except so far as in- 
ferrible from his commission, and none when he enlisted,— 
and as it did appear that he had not been sworn, as required 
by the statutes, the matter was continued for further proof. 

An arrest legally made cannot be defeated by a subse- 
quent enlistment. The applicant was not authorized to 
perform the duties of an oflicer by virtue of his commission 
merely. By the express terms of the statute, he must first 
be sworn. 
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It now appears by the additional proofs offered, that the . 
applicant enlisted on the 12th of August last, and before 
his arrest; that he was duly enrolled, and has taken the 
oaths required by law; that he, with the regiment to which 
he belongs, has been mustered into the service of the United 
States under the acts of congress and of the state; that the 
regiment has been ordered and is on its way to or at Wash- 
ington, and that he remains on public service for a few days, 
and then he is to proceed to that city. 

The question for determination is whether he is liable to 
arrest. 

By Rev. Sts. 1857, ch. 10, §34, no officer, non-com- 
missioned officer, or private, shall be arrested on any civil 
process during his going unto, returning from or his perform- 
ance of military duty, nor during his going unto, remaining 
at, or returning from any place at which he may be ordered 
to meet for the election of any officer or officers. 

In the same chapter, in subsequent sections, provisions 
are made for calling out the militia “in case of actual or 
threatened invasion, insurrection, or other public danger or 
emergency.” 

The enlistment was under and by virtue of the laws of 
the state. The applicant has never been discharged from 
his enlistment. It matters not to the present inquiry what 
is the position of the applicant, whether officer or soldier. 
If an officer, he is none the less a soldier. If not an officer, 
he is a prisate. In either alternative he is in the service, 
and has so remained from the time of his original enlist- 
ment. There has been no period when he has ceased so 
to be. 

Now the meaning and object of §34 is obvious. It was 
designed to protect the soldier from arrest while “in the 
performance of military duty.” It extends to all the militia 
of the state, howsoever or for whatsoever purpose called 
into service. The enlistment in the present case was under 
the laws of the state. There is no conflict between the 
several statutes regarding the militia. The exemption from 
arrest continues during the whole period of enlistment, or 
until the soldier is discharged, while he is within the limits 
of the state, whether on drill or when off duty, whether 
on the march or in the barracks. If the holiday soldier 
in times of peace is to be freed from arrest, much more 
should the volunteer when called into service in times of 
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great public danger, when republican institutions are in 
jeopardy, and the republic itself in the extremest peril. 
The exemption in question applies alike in each case. 

By the acts of congress of Feb. 28, 1795, and of July 
29, 1861, the president of the United States is authorized 
to call out the militia of the several states for the sup- 
pression of rebellion. When so called out, the officers 
and soldiers are liable to severe penalties, fine, imprison- 
ment, &c., for disobedience to his commands. If, while 
in the state, those enlisted are to be deemed as part of 
the militia of Maine, they are entitled to all the rights, 
as given by the law by virtue of which the military or- 
ganization of the state exists. They are the militia of 
the state in the service of the United States. If not so, 
still the commands of the president are not to be subordi- 
nated to the demands of the creditor. The rights of the 
nation are superior to those of the individual. If the sol- 
dier may be arrested on his march, the officer may be ar- 
rested on the field of battle, and the will of the nation be 
defeated by the will of the individual. I cannot regard such 
the law. The necessities of the state must control. Its 
claims are prior in time, graver in importance, and superior 
in dignity. I order the applicant to be discharged from 
arrest. 

McCrillis and Hilliard, for Gilmore. 

Hathaway and Garnsey, for creditors. 


Supreme Judicial Court of Massachusetts. 
Suffolk, ss. 


Joun B. Kerrect et au. v. THE ALLIANCE INSURANCE 
CoMPANY. 


An open policy of insurance in the usual form, containing the com- 
mon memoranduin clause, and the other common provisions of such poli- 
cies, had a printed paragraph to this effect : “ Partial loss on sheet iron, 
tin plates, etc. is excepted.” Held that such a clause was not void for 
repugnancy, and that, by the true construction of the clause, the insurers 
were not liable for loss on any of the excepted articles, unless such loss 
should amount to an actual or constructive total loss. 

In determining whether the loss is total or partial, the net amount of 
sales of the saved insured property is to be taken, and not the gross 
amount; and if such net amount is less than half the value of the ship- 
ment, the loss will be a total loss. 

Insurance was effected under an open poli¢y containing the clause, 
“ Partial loss on tin plates, ete. is excepted,” on a certain shipment of tin 
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plates as one subject of insurance, and shipped and valued as one parcel; 
the ship was stranded; the tin plates were saved in a damaged condition, 
and were carried to the nearest market and sold for a sum, which, after 
deducting necessary expenses, was less than half the value of the ship- 
ment; Held that the loss was a technical total loss, and that it was not 
within the exception in the policy. 


This was an action of contract on a policy of insurance, 
by which the defendants insured the plaintiffs in the sum 
of $4,850 on five hundred boxes of tin plates on board the 
ship Charles Humberston, from Liverpool for Boston. The 
policy was an open policy, of the usual form, and con- 
tained, near its close, the following printed words: “ Par- 
tial loss on sheet iron, iron wire, braziers’ rods, iron hoops, 
and tin plates is excepted.” 

The ship with the plates on board sailed from Liverpool 
for Boston, March 1, 1854, and was wrecked in Dundrum 
Bay, on the north coast of Ireland, about one hundred and 
fifty miles from Liverpool. The bottom of the vessel was 
stove in, so that she filled with water and the tide flowed 
freely in and out of her, and she finally went to pieces. A 
part of the plates were wholly destroyed, and the re- 
mainder, after having been some weeks exposed to the 
action of the salt water, were taken out of the vessel and 
carried back to Liverpool, and there sold at public auction 
for whom it might concern. It was admitted at the trial 
that it was for the interest of all concerned that the plates 
were thus sold in Liverpool. There was testimony on 
points which, in the decision of the court, become unim- 
portant. The case was withdrawn from the jury and 
referred to the full court, who were to draw all such infer- 
ences from the testimony as a jury would be entitled to 
draw. 

The opinion of the court was delivered by Saaw, C. J. 

The instrument on which the present action is founded 
is an open general policy for a gross sum, at a nominal pre- 
mium to cover all risks, for a limited term, on property on 
board any vessel or vessels, to, at and from all ports and 
places which the assured shall notify to the company, and 
have indorsed on the policy. Several such risks on various 
shipments are indorsed on this policy, and on various 
voyages; the one on which the present question arises was 
for $4,850, Feb. 1, 1854, on property on board ship Charles 
Humberston, from Liverpool to Boston. This policy, as 
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such general and open policies usually are, is made upon the 
common printed blank used for the insurance of ships, 
freight, or merchandise, and contains printed clauses adapted 
to each and all of these several kinds of risks. All that is 
peculiar to the present case is a line in one of the printed 
paragraphs, near the close of the policy, to this effect: 
“ Partial loss on sheet iron, iron wire, braziers’ rods, iron 
hoops, and tin plates, is excepted.” The policy contained 
the common memorandum clause and the other common pro- 
visions in Boston policies. The company was of the mutual 
character, but there is a provision that the assured should 
not be held liable for the risks of others beyond the pre- 
mium, and no question arises on this point. 

It appears by the facts agreed, that the “ property” 
embraced in the indorsement consisted of five hundred 
boxes of tin plates, being the only shipment made by these 
plaintiffs on board that vessel, and that they were all 
invoiced together, and valued together at one sum, and were 
not valued by the box, and so constituted one single and 
entire subject of insurance. It further appears that the 
ship sailed with the tin plates on board from Liverpool, on 
her voyage to Boston, and was wrecked at Dundrum Bay, 
on the coast of Ireland, and there filled and sunk, so that 
the tide freely ebbed and flowed into and out of the vessel, 
and that she finally went to pieces; that after several weeks 
most of the boxes of tin plates, in a damaged state, were 
got out, and carried back to Liverpool, and sold for account 
of whom it might concern. It is conceded that the sale at 
Liverpool was the best disposition which could be made of 
the property; that it was more beneficial to an owner to 
use it thus, than to ship it to Boston. Some evidence was 
offered by the defendants, tending to show that tin plates 
thus damaged by immersion in salt water might have been 
shipped to Boston, and sold there for more than the expense 
of such shipment. On receiving notice of this loss, the 
assured seasonably abandoned all his interest in the goods 
to the defendants, and claimed for a total loss. It ap- 
pears by the accounts of the sales of the tin, that the net 
proceeds, after deducting the necessary costs and expenses 
of raising and sending them to Liverpool and the costs of 
sale, were less than half of the value of the shipment, 
though the gross sales without such deduction would exceed 
half the value. But the court are of opinion that the costs 
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and charges ought to be thus deducted. The property 
would probably bring little or nothing as taken from the 
ship, on the coast of Ireland; it must be taken to a market ; 
the expenses of such transportation, and of the sales at 
Liverpool, were a necessary diminution of the value, and, 
as such, reduced it to a sum less than half the value of the 
shipment. 

All the boxes of tin were alike submerged, and lay some 
time in the salt water, by means of which the tin plates 
were more or less tarnished and damaged; none of the 
boxes escaped entirely dry, though some were wholly broken 
and lost. Some offer of evidence was made by the plain- 
tiffs to show that, if this tin had been sent from Liverpool to 
Boston, its original destination, the costs and expenses of 
such transportation would have exceeded the value of the 
tin on its arrival. This isa question of evidence, and some 
depositions were filed, but we have not found it necessary 
to examine them or to determine such question of fact. 

The first question raised in this case is respecting the 
true construction of this exception contained in a printed 
line in the very last clause in the body of the policy, with- 
out context to explain or give it effect. It is contended 
that, as it stands, it is senseless and void for uncertainty. 
The sentence is certainly elliptical, and abbreviated to the 
fewest possible words, and so is obscure, as a new clause 
crowded into an old printed form is likely to be, having 
neither preamble nor recital to introduce it. But we think 
that the meaning cannot be mistaken. The main purpose 
of the whole contract was for one party to insure the other 
against certain maritime losses, some designated as total and 
some as partial. It is not repugnant, in the sense in which a 
clause is contradictory, and so void for repugnancy. Where 
a proposition is expressed in general terms, and in the 
same writing there are other clauses limiting or qualifying 
the generality of this proposition, or excepting something 
out of it, though not in the same sentence, but in the same 
instrument, and going into operation at the same time, both 
may well stand together and have their full force as if the 
words of qualification or exception were in immediate con- 
nection with the proposition. We can have no doubt that 
by the true construction of this clause the insurers were 
not to be liable for loss on tin plates, unless such loss, 
estimated according to the rules and usages of Boston, 
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should amount toa total loss. It is somewhat like the pro- 
vision in regard to goods perishable in their own nature, 
enumerated in another part of the policy. But it differs in 
one respect; those articles are not absolutely exempted, 
but the underwriter is liable for a partial loss in case it be 
occasioned by the stranding of the vessel, and exceed seven 
per cent. It is manifest, therefore, that if this exception 
had come under the memorandum clause, the plaintiff would 
be entitled to recover, because it is manifest from the uncon- 
tested facts of the case that this vessel was lost by strand- 
ing, and the damage to the goods was occasioned thereby, 
and did greatly exceed seven per cent. 

What, then, is the extent of this exception? The natural 
construction is, that it leaves the insurer liable for all total 
losses, but it makes no distinction between absolute and 
constructive total losses; and in case of a constructive total 
loss, which gives the assured a right to abandon, and he ex- 
ercises the right, it becomes a legal total loss, as if absolute 
in its nature. The clause in the contract gives no intimation 
that it is any particular kind of total loss, whether absolute 
or technical; it simply excludes all kind of liability for a 
partial loss. By the natural construction of these provis- 
ons it would seem that, if the goods insured were placed, 
by one of the perils insured against, in that situation in 
which the assured has a right to abandon, and he does aban- 
don, he has sustained a total loss, not within the exception. 

But it has been argued that a constructive total loss is 
not within the exception, but that it must be an actual loss 
or destruction of the thing, to take the case out of the 
operation of the exception, and render the underwriter lia- 
ble as for a total loss. This is maintained as resulting 
from a series of decisions, as a well-established principle of 
insurance law. It is not indeed insisted or claimed that 
there is any such rule, or any judicial decision to such effect, 
upon this special, unqualified exception of liability for par- 
tial loss on commodities of iron brass, and tin; but the 
argument is that there is a strict analogy between this 
exception and the common one applicable to memorandum 
articles, “ warranted free of average unless general, or the 
ship be stranded,” and that the rule applicable to the one 
must include the other; and that in case of such qualified 
exception there must be proof of an absolute total loss to 
take it out of the exception. 
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There is certainly a distinction of a practical character 
between these excepted articles and the memorandum 
articles which are subject to a limited and qualified excep- 
tion. The exception is of iron wire, braziers’ rods, iron 
hoops, tin plates, articles liable to be tarnished, corroded, 
and damaged by contact with sea water, to almost the whole 
extent of their commercial value, but indestructible in their 
nature. One reason given why a constructive total loss 
should not be made up of damage on memorandum articles, 
so as to allow of an abandonment for damage, was, that in 
case of mere damage, it is so difficult to distinguish between 
that part of the visible damage which proceeds from internal 
tendency to decay, and that part from perils of the sea, that 
it must have been the intention of the contracting parties to 
exclude it altogether. In this respect there is a marked 
difference between tin and brass goods liable to tarnish, 
and memorandum articles liable to decay. Another clause 
in the policy guards the insurer against loss by dampness 
or other indirect damage to goods, not caused by actual 
contact of sea water with the articles damaged. So that 
it is only when these polished, but indestructible articles, 
come into actual contact with sea water, and that by strand- 
ing, or some one of the perils of the sea insured against, 
that the underwriter can become liable at all; and a loss 
of this character can in general be ascertained with as 
much certainty as a similar loss to dry goods, hardware, or 
other merchandise not perishable in its nature. 

It seems a little singular that, under this special exemp- 
tion of tin plates and other metal goods liable to tarnish by 
sea water, there is no judicial decision affecting its con- 
struction. None was referred to in the argument, and we 
have no reference to it in any of the cases, except, perhaps, 
in a few instances where they are simply enumerated with 
other memorandum articles. 

We say nothing now of a case where there is a specific 
insurance on goods, and they arrive at the port of destina- 
tion in specie, but having sustained damage by a peril insured 
against to an amount exceeding half their value. It would 
seem more consistent with the principles of insurance law 
that the insured should be entitled to abandon and recover 
for a total loss, if the goods insured have been damaged by 
such peril, according to the American rule, to an amount 
exceeding one half their actual value, and according to the 
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English rule, to the amount of their entire value. But we 
say nothing of such a case here, because it is not necessary. 

This was an insurance on certain specified goods shipped 
and valued as one parcel, to be taken for all purposes as 
one subject of insurance, on board this vessel for this voy- 
age. The ship on the voyage was cast away and lost; the 
goods were, with some loss, fished up, carried to the nearest 
market, and sold for a sum which, after deducting necessary 
expenses, amounted to less than half their value; they were 
duly and seasonably abandoned, and the court are of opinion 
that this was a technical total loss, and such a total loss as 
takes these goods out of the exception. 

In considering what amounts to a constructive total loss, 
we must consider the different rule of law, above alluded to, 
as adopted and practised on in England and in this country. 
In England, a ship is not regarded as constructively wholly 
lost, so as to warrant the assured to abandon, unless it 
would cost more to repair the ship, in the condition and 
circumstances in which she is placed, than her value when 
repaired; and the same rule applies to goods damaged 
by the perils of the sea. But by the American law, if a 
vessel is damaged by a peril of the sea to half her value; 
or, to speak more exactly, to such an amount that the 
insurer after repairs, and upon an adjustment as of a 
partial loss, would have to pay more than half the value; 
and in case of insurance on goods, if damaged by perils 
of the sea, to more than half their value; the assured may, 
in either case, consider the adventure at an end, abandon 
to the underwriter, and claim for a total loss. The exist- 
ence and qualifications of this latter rule, authorizing the 
assured on goods, other than memorandum articles, upon 
an interruption of the voyage and a damage of the goods 
insured to half their value, to abandon, is established and 
illustrated in the case of Bryant v. Commercial Insurance 
Company, 6 Pick, 131; S. C. 9, ib. 485; 5S. C. 13, ib. 543, and 
the cases there cited. 

We have not thought it necessary to review the English 
cases on this subject, many of which were cited in the 
argument, for the reason already given, that all are relative 
to memorandum articles, and are not, like this, a specific 
exception of goods, liable to particular damage, but not 
perishable in their nature, and not embraced in the common 
memorandum. 
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Nor have we found it necessary to examine the English 
authorities upon another point of some difficulty, where the 
attempt has been made to extricate a loss, from the ex- 
ception of partial loss on memorandum articles, by showing 
that the loss, sought to be recovered, was a total loss of 
part of the goods at risk; and this distinction has sometimes 
been carried to a great extent, and, perhaps, beyond what 
the true principle of the law would warrant. It is ad- 
missible only, we think, when goods of the same kind are 
separately invoiced and insured, or when insurance is made, 
specifically, upon bales, boxes, or other packages, valued 
and insured by the bale, or package, or numbers of packa- 
ges, in parcels less than the whole. 

In the present case, the goods insured, tin plates, were 
all of one kind, invoiced, shipped, and insured in one, 
valued as one entire subject; the whole were to some ex- 
tent damaged, some entirely lost, so that no question can 
arise of their being one entire subject of insurance, and a 
loss of more than half of that entire subject. 

There is no adjudged case which holds that when such 
goods, liable to particular damage and to decay or de- 
struction by sea water, are shipped and insured with an 
exception of liability for the partial loss, and the goods 
are damaged to more than half their value by a sea peril, 
and the goods are left at an intermediate port, so that by 
the established rule of law here the assured has the right 
to abandon, and he does seasonably abandon, that this is not 
a legal total loss, for which he may recover. Upon princi- 
ple the court are of opinion, that this is a total loss not 
within the exception, and the plaintiffs are entitled to 
recover. 


1 See opinion of Jervis, C. J., in Jamson y. Ralli, 36 Eng. Law and Eq. R. 198. 
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Middlesex, ss. 


Cuarues P. TaLBot et AL. IN Equity v. Coartes Hupson 
ET AL. 


The act of 1860, c. 211, entitled “An act in relation to the flowage of the 
meadows on Concord and Sudbury rivers,” is not a statute passed in the 
exercise of the general — or superintending power of the legislature 
over private property, but in the exercise of the right of eminent do- 
main. 

The question whether an object is one of public utility, so as to author- 
ize the exercise of the power of eminent domain by the legislature, is one 
of which that body is not the sole judge, but is in its nature judicial, and 
to be determined by the courts. 

Of the expediency of exercising this power in any case, the legislature 
is the sole judge. 

An act of the legislature, passed with the due requisites, is presumed 
to be valid until clearly shown to be otherwise. 

If it may be valid or not, according to circumstances, the court will 
presume the existence of the circumstances necessary to support it. 

It is not essential that the entire community, or any considerable por- 
tion of it, should directly participate in an enterprise, in order to render 
it of such public utility as to justify the exercise of the right of eminent 
domain. An object which tends to increase and promote the resources, 
industrial energies, or productive power of any considerable number of 
inhabitants of a section of the state, or the growth of towns, or of new 
sources of employment for labor or capital, may be sufficient. 

The relief of the Concord and Sudbury meadows from flowage may 
constitute an object of public utility, so as to justify the exercise of this 
right. 

fA bill in equity which sets forth that an act of the legislature, taking 
certain private property, was designed to relieve certain meadows from 
water, and that this object will not be effected by the provisions of the 
act if the same shall be carried into effect, and that the provisions of the 
act are unconstitutional and void, but states no facts to sustain the alle- 
gations of unconstitutionality and invalidity, contains no averment sufli- 
cient to authorize the court to infer, upon a hearing on bill and answer, 
that the property was not taken for a public use. 

The presumption in favor of the act of 1860, c. 211, is greatly strength- 
ened by the fact that the exercise of the power of eminent domain is not 
delegated by the legislature to third parties, who are to derive benefit and 
make compensation ; but proceeds directly from the state, with compensa- 
tion also directly from the public treasury. 

A statute provision that damages for taking private property for public 
uses, after being assessed in a manner pointed out, shall be paid from the 
treasury of the Commonwealth, and that the governor be authorized to 
draw his warrant therefor, is a sufficient provision for compensation ; and 
it is no objection that the injured party, in case of non-payment, cannot 
proceed by suit against the state. 

This case was argued Nov. 12, 1860. The facts suf- 
ficiently appear from the opinion of the court, drawn up as 
follows by 
BiceLow, C. J.—This case comes before us for a hearing 
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upon the bill and answer, somewhat out of the regular 
course of proceedings in chancery. A preliminary injunction 
was heretofore issued er parte by a justice of this court on 
the filing of the bill. Upon the return of the subpeena, a 
motion to dissolve this injunction was made by the respond- 
ents. This motion should properly have been heard, in the 
first instance, by a single judge. But as the case of the 
complainants, as stated in the bill, mainly depends on the 
determination of certain questions of law which can in no 
way be affected by proof, and as the case is one of great 
importance, involving large interests both of a public and 
private nature, it was agreed by the parties, with the assent 
of the court, that these questions should now be heard and 
finally determined. 

The case, so far as is necessary to an understanding of 
these questions, may be briefly stated thus: The plaintiffs 
allege that they are owners by purchase of a valuable mill 
privilege, water rights and dam, situated in the northern 
part of the town of Billerica, upon the falls of the Con- 
cord river, with land in, upon and adjoining the same; that 
they have erected on said river, at great cost, large mills 
and other buildings, used and improved by them for the 
manufacture of various articles; that these mills are car- 
ried on and operated by the water power created by said 
dam and river, and are entirely dependent thereon. They 
further aver that the respondents, assuming to act as com- 
missioners under and by virtue of the authority conferred 
by a certain act of the legislature, passed on the fourth 
day of April, 1860, entitled “An Act in relation to the 
Flowage of the Meadows on Concord and Sudbury Rivers,” 
propose to take down and remove said dam to a level 
thirty-three inches below the top thereof, by which the 
water power, dam and mills of the plaintiffs will be de- 
stroyed, or rendered of little or no value, and that they 
will thereby be subjected to serious and irreparable loss, 
for which the respondents would be unable to recompense 
them, and of such a nature that they are remediless except 
by relief in equity. They then aver that said act of the 
legislature is unconstitutional and void, and furnishes no 
real authority for the threatened action of said respondents 
as commissioners under its provisions. The respondents, 
in their answer, admitting that the plaintiffs are owners of 
the dam, water rights, mill privileges and “mills, as stated 
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by the bill, and alleging their due appointment and quali- 
fication to act as commissioners under the act of the legis- 
lature aforesaid, aver, among other things, that said act is 
valid and constitutional, and well authorizes them to pro- 
ceed in removing a portion of said dam in pursuance of its 
provisions; and they demur to the bill on the ground that 
the plaintiffs do not state a case which entitles them to re- 
lief in equity. 

It is manifest from these averments and denials that the 
right of the plaintiffs to the relief which they seek, 
depends chiefly on the allegation of the invalidity of the 
act of the legislature under which the respondents claim to 
derive their authority to reduce the height of the dam in 
the manner set out in the bill. This question has been 
very fully and elaborately discussed at the bar, and we 
have endeavored to bestow upon it very careful and delib- 
erate consideration, not only on account of the important 
nature of the interests involved in our decision, but also 
because it requires us to determine whether the legislative 
department of the government has not exceeded the consti- 
tutional limits of its authority. 

It is quite obvious that the first step in this inquiry is to 
ascertain, if we can, under what head or branch of legis- 
lative power or authority the act in question falls. The 
intention of the legislature in this respect must be gathered 
mainly from the terms of the statute. There is no express 
declaration of the objects contemplated by it, but they are 
left to implication. Looking to the general structure of 
the act and the nature of its provisions, we cannot doubt 
that it was intended as an exercise of the right of eminent 
domain. It is similar to other legislative acts which au- 
thorize the taking of private property for a public use. It 
expressly authorizes the taking and removal of the dam by 
a board of public officers appointed for this specific pur- 
pose; it provides the same remedy in behalf of persons 
injured by such taking and removal as is given in case of 
damages occasioned by the laying out of highways: it 
affords to the party aggrieved by the award of the commis- 
sioners, a trial by jury, and confers on this court the power 
to hear and determine all questions of law arising in the 
proceedings, and to set aside the verdict of the jury for 
sufficient cause. These provisions are inconsistent with 
the idea, that the act was framed for the purpose of exer- 
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cising the general police or superintending power over pri- 
vate property, which is vested in the legislature, or in order 
to prohibit a use of it which was deemed injurious to or 
inconsistent with the rights and interests of the public. If 
such were the object of the statute, there would be no 
necessity for the appointment of commissioners to take 
down and remove the dam, or for the provisions making 
compensation to those injured in their property thereby. 
Such enactments would be unusual in a statute intended 
ouly for a prohibition or restraint upon the appropriation 
or use of private property by its owners; but are the 
necessary and ordinary provisions when the legislature in- 
tend to exercise the right to take it for a supposed public 
use. Thacher vy. Dartmouth Bridge Co. 18 Pick. 501; Com- 
monwealth v. Tewksbury, 11 Met. 55. 

Such being the manifest design of the legislature in passe 
ing the act in question, we are brought directly to a con- 
sideration of the objections urged by the plaintiffs against 
its validity. The first and principal one is, that it violates 
the 10th article of the declaration of rights, because it au- 
thorizes the taking and appropriation of private property 
to a use which is not of a public nature. In considering 
this objection, we are met in the outset with the suggestion 
that it is the exclusive province of the legislature to deter- 
mine whether the purpose or object for which property is 
taken is for a public use, and that it is not within the prov- 
ince of the judicial department of the government to revise 
or control the will or judgment of the legislature upon the 
subject when expressed in the form of a legal enactment. 
But this position seems to us to be obviously untenable. 
The provision in our constitution that no part of the prop- 
erty of an individual can be taken from him or applied to 
public uses without his consent or that of the legislature, 
and that when it is appropriated to public uses he shall 
receive a reasonable compensation therefor, necessarily im- 
plies that it can be taken only for such a use, and is equiva- 
lent to a declaration that it cannot be taken and appropri- 
ated to a purpose in its nature private, or for the benefit 
of a few individuals. In this view, it is a direct and posi- 
tive limitation upon the exercise of legislative power, and 
any act which goes beyond this limitation must be uncon- 
stitutional and void. No one can doubt that if the legis- 
lature should by statute take the property of A and 
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transfer it to B, it would transcend its constitutional 
power. In all cases, therefore, where this power is exer- 
cised, it necessarily involves an inquiry into the rightful 
authority of the legislature under the organic law. But 
the legislature have no power to determine finally upon the 
extent of their authority over private rights. That is a 
power in its nature essentially judicial, which they are 
expressly forbidden to exercise under article 30 of the 
declaration of rights. The question whether a statute in 
a particular instance exceeds the just limits prescribed by 
the constitution must be determined by the judiciary. In 
no other way can the rights of the citizen be protected 
when they are invaded by legislative acts which go beyond 
the limitations imposed by the constitution. But it is to 
be borne in mind, that in determining the question whether 
a statute is within the legitimate sphere of legislative 
action, it is the duty of courts to make all reasonable pre- 
sumptions in favor of its validity. It is not to be sup- 
posed that the law-making power has transcended its 
authority, or committed, under the form of law, a violation 
of individual rights. When an act has been passed with 
all the requisites necessary to give it the force of a binding 
statute, it must be regarded as valid, unless it can be 
clearly shown to be in conflict with the constitution. It is 
therefore incumbent on those who deny the validity of a 
statute to show that it is a plain and palpable violation of 
constitutional right. If they fail to do so, or leave room 
for a reasonable doubt upon the question whether it is an 
infringement of any of the guarantees secured by the 
constitution, the presumption in favor of the validity of 
the act must stand.—Dearborn v. Ames, 8 Gray 21. Besides, 
it is a well-settled rule of exposition that in considering 
whether a‘statute is within the limits of legislative author- 
ity, if it may or may not be valid according to circum- 
stances, courts are bound to presume the existence of those 
circumstances which will support it and give it validity. 
Wellington, Petitioner, 16 Pick. 96. 

The ultimate purpose which the legislature had in view 
in passing the act under consideration, does not distinctly 
appear by the terms of the act itself. But it may be in- 
ferred from the title of the act, and the general scope of 
its provisions, that it was intended to relieve the meadows 
lying on the borders of Concord and Sudbury rivers, chiefly 
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in the towns of Lincoln, Concord, Sudbury, and Wayland, 
from large quantities of water with which they are con- 
stantly overflowed, and which are supposed to be set back 
by the dam owned by the plaintiffs. This purpose is quite 
clearly indicated by the provisions in the fourth section of 
the act by which the removal of the dam, under the act, is 
made to operate as a bar to any suits by the proprietors of 
lands flowed thereby for damages sustained in consequence 
of such flowage. And, indeed, it is conceded by the parties 
that such was the main purpose of the statute. 

In many cases there can be no difficulty in determining 
whether an appropriation of property is for a public or 
private use. If land is taken for a fort, a canal, or a high- 
way, it would clearly fall within the first class; if it was 
transferred from one person to another or to several 
persons solely for their peculiar benefit and advantage, it 
would as clearly come within the second class. But there are 
intermediate cases, where public and private interests are 
blended together, in which it becomes more difficult to de- 
cide within which of the two classes they may be properly 
said to fall. There is no fixed rule or standard by which 
such cases can be tried and determined. Each must neces- 
sarily depend upon its own peculiar circumstances. In the 
present case there can be no doubt, that every owner of 
meadow land bordering on these rivers will be directly 
benefited, to a greater or less extent, by the reduction of 
the height of the plaintiffs’ dam. The act is therefore, in a 
certain sense, for a private use, and enures directly to the 
individual advantage of such owners. But this is by no 
means a decisive test of its validity. Many enterprises of 
the highest public utility are productive of great and imme- 
diate benefits to individuals. A railroad or canal may 
largely enhance the value of private property situated at 
or near its termini, but it is not for that reason any less a 
public work, for the construction of which private property 
may well be taken. We are therefore to look further into 
the probable operation and effect of the statute in question, 
in order to ascertain whether some public interest or bene- 
fit may not be likely to accrue from the execution of the 
power conferred by it upon the respondents. If any such 
can be found, then we are bound to suppose that the act 
was passed in order to effect it. We are not to judge of 
the wisdom or expediency of exercising the power to ac- 
30 
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complish the object. The legislature are the sole and ex- 
clusive judges whether the exigency exists which calls on 
them to exercise their authority to take private property. 
If a use in its nature public can be subserved by the ap- 
propriation of a portion of the plaintiffs’ dam in the 
manner provided by this act, it was clearly within the con- 
stitutional authority of the legislature to take it, and, in 
the absence of any declared purpose, we must assume that 
it was taken for such legitimate and authorized use. 

The geographical features of the Concord and Sudbury 
rivers are properly within the judicial cognizance of the 
court. They are stated in detail in the opinion of the 
court in Sudbury Meadows y. Middleser Canal, 23 Pick. 45. 
From that case and an inspection of the map, it appears 
that these two rivers, forming parts of the same stream, 
pass for a distance exceeding twenty miles through a tract 
of country, forming their banks or borders, consisting 
chiefly of meadows, comprising many hundreds of acres; 
that throughout this extent the waters are very slugish, 
having only a slight fall, until they reach the plaintiffs’ dam. 
It might well be supposed that the necessary effect of an 
obstruction in a stream of this nature would be to cause 
the waters to flow back in the bed of the rivers, to fill up 
their courses or channels, to overflow their sides, and to 
inundate to a great extent the adjacent land, which is 
naturally low and level, and thus to render it unfit for 
agricultural purposes, and deprive it of its capacity to pro- 
duce any profitable or useful vegetation. The improvement 
of so large a territory, situated in several different towns 
and owned by a great number of persons, by draining off 
the water and thereby rendering the land suitable for 
tillage, which could not otherwise be usefully improved at 
all, would seem to come fairly within the scope of legisla- 
tive action, and not to be so devoid of all public utility and 
advantage as to make it the duty of this court to pronounce 
a statute which might well be designed to effect such a pur- 
pose invalid and unconstitutional. The act would stand on 
a different ground, if it appeared that only a very few in- 
dividuals, or a small adjacent territory, were to be bene- 
fited by the taking of private property. But such is not 
the case here. The advantages which may result from the 
removal of the obstruction caused by the plaintiffs’ dam 
are not local in their nature, nor intended to be confined 




















Supreme Judicial Court of Massachusetts. 235 


to a single neighborhood. They are designed to embrace 
a large section of land lying in one of the most populous 
and highly cultivated counties in the state, and by increas- 
ing the productive capacity of the soil to confer a benefit 
not only on the owners of the meadows, but on all those 
who will receive the incidental advantage arising from the 
development of the agricultural resources of so extensive a 
territory. It has never been deemed essential that the 
entire community, or any considerable portion of it, should 
directly enjoy or participate in an improvement or enter- 
prise, in order to constitute a public use within the true 
meaning of these words as used in the constitution. Such 
an interpretation would greatly narrow and cripple the au- 
thority of the legislature, so as to deprive it of the power 
of exerting a material and beneficial influence on the wel- 
fare and prosperity of the state. Ina broad and compre- 
hensive view, such as has been heretofore taken of the con- 
struction of this clause of the declaration of rights, every- 
thing which tends to enlarge the resources, increase the 
industrial energies and promote the productive power of 
any considerable number of the inhabitants of a section of 
the state, or which leads to the growth of towns and the 
creation of new sources for the employment of private 
capital and labor, indirectly contributes to the general wel- 
fare, and to the prosperity of the whole community. It is 
on this principle that many of the statutes of this common- 
wealth by which private property has been heretofore taken 
and appropriated to a supposed public use are founded. 
Such legislation has the sanction of precedents, coeval with 
the origin and adoption of our constitution, and the princi- 
ple has been so often recognized and approved as legitimate 
and constitutional that it has become incorporated into our 
jurisprudence. One of the earliest and most familiar in- 
stances of the exercise of such a power under the constitu- 
tion is to be found in st. 1795, ec. 74, $1, for the erection 
and regulation of mills. By this statute the owner of a 
mill had power, for the purpose of raising a head of water 
to operate his mill, to overflow the land of super-riparian 
proprietors, and thereby to take a permanent easement in 
the soil of another, to the entire destruction of its bene- 
ficial use by him, on paying a suitable compensation there- 
for. Under the right thus conferred, the more direct bene- 
fit was to the owner of the mill only; private property 
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was, in effect, taken and transferred from one individual 
for the benefit of another, and the only public use which 
was thereby subserved was the indirect benefit received 
by the community by the erection of mills for the con- 
venience of the neighborhood, and the general advantage 
which accrued to trade and agriculture by increasing the 
facilities for traffic and the consumption of the products of 
the soil. Such was the purpose of this statute, as appears 
from the preamble to the provincial act, st. 13 Ann, c. 91, 
and c. 404, from whence the statute of 1795 was sub- 
stantially copied. It is thereby declared that the building 
of mills has been “ serviceable for the public good and bene- 
fit of the town or considerable neighborhood.” In like 
manner, and for similar purposes, acts of incorporation 
have been granted to individuals, with authority to create 
large mill-powers for manufacturing establishments, by 
taking private property, even to the extent of destroying 
other mills and water privileges on the same stream. Boston 
and Roxbury Milldam Corporation y. Newman, 12 Pick. 467; 
Hazen v. Essex Co. 12 Cush. 478; Commonwealth v. Essex 
Co. 13 Gray, 249. The main and direct object of these 
acts is to confer a benefit on private stockholders who are 
willing to embark their skill and capital in the outlay neces- 
sary to carry forward enterprises which indirectly tend to 
the prosperity and welfare of the community. And it is 
because they thus lead incidentally to the promotion of 
“one of the great public industrial pursuits of the com- 
monwealth,” that they have been heretofore sanctioned by 
this court, as well as by the legislature, as being a legiti- 
mate exercise of the right of eminent domain justifying 
the taking and appropriation of private property. Huzen 
v. Esser Co. 12 Cush. 475. It is certainly difficult to see 
any good reason for making a discrimination, in this respect, 
between different branches of industry. If it is lawful and 
constitutional to advance the manufacturing or mechanical 
interests of a section of the state by allowing individuals 
acting primarily for their own profit to take private 
property, there would seem to be little if any room for 
doubt as to the authority of the legislature, acting as the 
representatives of the whole people, to make a similar ap- 
propriation by their own immediate agents in order to pro- 
mote the agricultural interests of a large territory. Indeed, 
it would seem to be most reasonable and consistent with 
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the principle upon which legislation of this character has 
been exercised and judicially sanctioned in this common- 
wealth, to hold that the legislature might provide that land 
which has been taken for a public use and subjected to a 
servitude or easement by which its value has been impaired 
and it has been rendered less productive, should be relieved 
from the burden, if the purpose for which it was so appro- 
priated has ceased to be of public utility, and its restora- 
tion to its original condition, discharged of the incum- 
brance, will tend to promote the interest of the community 
by contributing to the means of increasing the general wealth 
and prosperity. If the right of a mill-owner to raise 
a dam and flow the land of adjacent proprietors has ceased 
to be of any public advantage, and tends to retard pros- 
perity and to impoverish the neighborhood, and the with- 
drawal of the water from the land, by taking down the dam 
and rendering the land available for agricultural purposes, 
would be so conducive to the interests of the community 
as to render it a work of public utility, there is no good 
reason why the legislature might not constitutionally exer- 
cise the power to take down the dam on making suitable 
compensation to the owner. It would only be to apply to 
the mill-owner for the benefit of agriculture the same rule 
which had been previously applied to the land-owner for 
the promotion of manufacturing and mechanical pursuits. 
Nor are we without precedent for acts of legislation by 
which private property has been taken for the purpose of 
improving land and rendering it fertile and productive. 
The act of 1795, c. 62, for the improvement of meadows, 
swamps, and low lands, recognizes the right of taking pri- 
vate property for the purpose of redeeming lands from the 
effects of stagnant water, and of being overflowed by ob- 
structions in brooks and rivers. This statute, re-enacted 
by Rev. Sts. c. 115, has been long in use, and many proceed- 
ings under it have taken place, some of which have passed 
under the judicial cognizance of this court. But in none of 
these has the validity of the statute been doubted or denied. 
Coomes v. Burt, 22 Pick. 422; Day v. Hulburt, 11 Met. 321. 
Under the provisions of this act, not only is it competent 
to drain or overflow the land of a proprietor without his 
assent, and to compel him to pay a portion of the expense 
attendant on the proposed improvement, but also to open 
the flood-gates of any mill, or make needful passages 




















238 Supreme Judicial Court of Massachusetts. 


through or round the dam thereof, or erect temporary dams 
on the land of any person who is not a proprietor or a 
party to the proceedings. For the injury thus occasioned 
to private property, a remedy is provided by the act. But 
it is clearly an appropriation of private property primarily 
for the benefit of the owners of the meadows or low lands 
which are intended to be improved, and where the public 
use or benefit which justifies such appropriation consists in 
the indirect advantage to the community derived from the 
increase of the productive capacity of the soil and the pro- 
motion of the agricultural interests of the owners of the 
land. 

It was suggested at the argument that there was an 
essential difference between the provisions of the statute for 
the improvement of meadows and low lands and that under 
consideration, because by the former it was provided that 
the damages should be paid by the parties benefited, 
whereas by the latter they are to be paid out of the public 
treasury. But we cannot see the force or bearing of this 
suggestion. The mode of compensating the party whose 
property is taken, cannot affect the validity of the appro- 
priation so far as it depends on the question, whether it 
was taken for a public use. If the use is not in its nature 
public, the appropriation is invalid and unconstitutional, and 
the mode by which compensation to the owners of land 
taken is to be made is wholly immaterial. It is only when 
property is taken for a purpose for which it may be consti- 
tutionally appropriated, that it becomes necessary to deter- 
mine whether provision is made for compensation suitable 
and adequate to furnish a remedy to the party injured. 

But if there was no precedent for such legislation, and 
if we were unable to see that any use in its nature public 
could be effected by the exercise of the power conferred on 
the commissioners by the terms of the act under considera- 
tion, we should be slow to decide on the case, as stated in 
the bill, that the statute was invalid, and that the legisla- 
ture in passing it transcended their constitutional authority. 
The burden of establishing this proposition is on the plain- 
tiffs. They are bound to make such averments in their 
bill, either by way of allegations of fact or conclusions of 
law, as prima facie to make it appear that the act has no 
force or validity. This is the basis on which the whole 
case rests. It is not suflicient to aver that the act is un- 
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constitutional, because the presumption is in favor of its 
validity, and there is nothing on the face of the act which 
necessarily leads to the inference that it violates the rights 
of the plaintiffs. But on looking into the allegations of the 
bill, it does not appear that any facts are set forth which 
sustain the averment of the invalidity of the statute. It is 
not stated that the property of the plaintiffs is not taken 
for a public use, and that no public purpose can be accom- 
plished by the reduction of the dam. ‘The only allegation 
having reference to the purpose of the act ig that it was 
designed to relieve certain meadows, situated on the Con- 
cord and Sudbury rivers, from water alleged to be set 
back by the dam of the plaintiffs, and that this object will 
not be effected by the proposed reduction of the height of 
the dam, if the same shall be carried into effect. But it 
does not aver that the relief of these meadows from the 
water with which they are overflowed is not an object of 
public utility for which private property may be taken. It 
is immaterial whether this object will be accomplished by 
the means proposed; that question was for the legislature 
to determine: the essential point which the plaintiffs must 
establish is, that the property was not taken or appropri- 
ated for a public use. The bill contains no such allegation. 
Certainly, in a hearing on bill and answer, the court cannot 
assume the act to be unconstitutional in the absence of any 
statement of facts or other averments to sustain the alle- 
gation that it takes property “for uses and purposes which 
are in violation of the tenth article of the bill of rights of 
the constitution of the commonwealth of Massachusetts.” 
Nor is it to be overlooked in this connection that the ordi- 
nary presumption in favor of the validity of an act of the 
legislature is greatly strengthened in the present case by 
the consideration, that the power to take the property of 
the defendants is not delegated to any persons or corpora- 
tions for their private advantage and emolument, who are to 
make compensation for the property taken out of their pri- 
vate capital or stock. But it is an exercise of the power 
of eminent domain directly by the state itself, through 
agents specially appointed for the purpose, and the com- 
pensation provided for those whose property may be taken 
or injured by the reduction of the dam, is to be paid from 
the public treasury. An act thus framed clearly indicates 
that in the judgment of the legislature it was designed to 
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subserve some important public use, so necessary that it 
ought not to be left to private enterprise, and so universal 
that the burden of accomplishing the object should be 
borne not by individuals, or corporations, or towns, but by 
all the people of the commonwealth. We know of no in- 
stance in the jurisprudence of this country when an act, so 
clearly intended to effect a purpose which was deemed by 
the legislature to be of public utility, has been adjudged 
unconstitutional and void. Every reasonable presumption 
is against such a conclusion, and it would require very 
strong circumstances to lead the court to overrule the judg- 
ment of a co-ordinate branch of the government so une- 
quivocally expressed in a matter primarily within their 
province to determine. 

The validity of the statute is called in question by the 
plaintiffs on the further and distinct ground that it contains 
no reasonable, certain, and adequate provision for compen- 
sation to those whose property may be taken and appro- 
priated in carrying out the purposes of the act. But it 
seems to us that there is an obvious and decisive answer to 
this objection. By the third section of the act, it is pro- 
vided that the damages which may be recovered on due pro- 
ceedings had by the parties injured shall be paid out of the 
treasury of the commonwealth, and the governor is au- 
thorized to draw his warrant therefor. This is clearly an 
appropriation of so much money as may be necessary to 
pay the damages which may be assessed under the act. The 
provision could not be more explicit or definite as to the 
amount appropriated. Until the damages are ascertained 
and adjudicated, the sums which will be required to pay 
them are necessarily uncertain. There is no provision of 
law which makes it requisite to the validity of an appro- 
priation from the treasury of the commonwealth, that a 
specific sum should be named and set apart as a fund to 
meet a particular exigency. It is sufficient if by an act or 
resolve, passed during the same or the preceding political 
year, the payment is authorized. St. 1858, c. 1, §$1, 2; 
Gen. St. c. 15, §§ 30, 31. That such an appropriation 
affords a remedy sufficiently adequate and certain, is too 
clear to admit of doubt. It is a pledge of the faith and 
credit of the commonwealth, made in the most solemn and 
authentic manner, for the payment of the damages as soon 
as they are ascertained and liquidated by due process of 
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law. Unless we can say that such a provision affords no 
reasonable guaranty that the persons injured will receive 
compensation, we cannot adjudge the statute to be uncon- 
stitutional. We certainly cannot assume that the common- 
wealth will not fulfil its obligations. The presumption is 
directly the other way. Indeed, the plaintiffs do not aver 
in their bill that the damages which may be awarded to 
them under the act will not be duly paid. How, then, can 
it be said that no suitable and adequate provision is made 
in the act by which the plaintiffs can receive the compensa- 
tion to which they may be entitled? The answer to the 
argument that no process is provided by which the payment 
can be secured and enforced is, that no such provision is 
necessary in cases where the power of eminent domain is 
exercised immediately by the state itself, in pursuance of a 
statute which enacts that compensation is to be made by a 
warrant drawn by the governor of the commonwealth upon 
the public treasury. We are bound to presume that the 
chief magistrate of the state will perform his duty by draw- 
ing his warrant in conformity with the requirements of law, 
and that payment of a public debt thus created will be duly 
made in like manner as all public dues and liabilities are 
paid, — out of the treasury of the state. The elementary 
principle that the sovereign can do no wrong is the founda- 
tion on which rests the rule, recognized in our jurispru- 
dence, by which the state is exempted from being subject 
to process at the suit of a creditor. The presumption of 
law is, that the state will keep its faith inviolate, and 
honestly fulfil all its obligations. 3 Black. Com. 255; 4 
ibid. 33; Broom’s Max. 42; Hill v. United States, 9 How. 
386. 

Injunction dissolved. 

B. F. Thomas, J. G. Abbott, and George H. Preston, for 
complainants. 

S. H. Phillips, A.G., and J. 8S. Keyes, for defendants. 
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Annis J. C. Lakin v. Loursa LAKIN. 


The Revised Statutes of Massachusetts contain such a general revision 
of the whole law of dower, that we must look to them alone for the 
cases in which dower is barred, and the mode of creating the bar. 

In this commonwealth a woman is not barred of her right to dower 
merely by leaving her husband and living with an adulterer. 

Action by the widow of Benjamin Lakin, against his 
executrix, to recover one half-part of certain land left by 
him. 

At the trial in the superior court it appeared that the 
demandant and Benjamin Lakin were married, and lived 
together till 1838, when they separated; and the tenant 
offered evidence to show that after that time the demand- 
ant married John Lewis, and lived with him as his wife; 
and the demandant offered evidence to prove that after 
that time the tenant married Benjamin Lakin, and lived 
with him as his wife until his death. But Lorp, J. ruled 
that all this evidence was incompetent, without further 
proof of the fact that the demandant’s adultery had been 
judicially determined during the lifetime of Benjamin 
Lakin; and a verdict was returned for the demandant. 

B. F. Butler and N. St. J. Green, for the demandant. 

B. F. C. Cressy, for the tenant. 


Cuapman, J.— The question has been discussed whether 
the statute of Westminster 2, (13 Ed. I.) c. 34, has been 
adopted as a part of the law of this commonwealth. 
This statute provides that if a wife willingly leaves her 
husband, and continues with an adulterer, she shall be 
barred of her action to demand dower, unless the husband 
willingly, and without coercion of the church, reconcile her 
and suffer her to dwell with him; in which .case she shall 
be restored to her action. The authorities seem to be in 
the affirmative of the question. 4 Dane Abr. 676; 1 Cruise 
Dig. — ed.) Tit. 6,c.4,§ 4,n.2; 1 Washburn on 
Real Prop. 196. 

But the question does not appear tu have been thoroughly 
discussed in our judicial tribunals; and there are strong 
arguments to the contrary, growing out of our colonial 
and provincial legislation in respect to dower, adultery, 
and divorce, and also out of the other circumstances of 
the colony. But it is not necessary to state them, as the 
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court are of opinion that our Revised Statutes, c. 60, 76, 77, 
and 102, contain such a general revision of the whole law 
of dower that we must look to them alone for the cases in 
which dower is barred, and the modes of creating the bar. 
In c. 60, § 1, it is provided that “every woman shall be 
entitled to her dower at common law, in the lands of her 
husband, to be assigned to her after his decease, unless she 
is lawfully barred thereof,” and § 2 makes provision for 
dower in an equity of redemption. Subsequent sections 
authorize judges of probate to assign dower, and prescribe 
the methods by which dower may be barred by deed or 
jointure; exclude her from dower in wild lands, with cer- 
tain specified exceptions; provide for a new endowment in 
ease she is evicted from the land first assigned to her, and 
extend the right of dower to land in which the husband 
had a term of one hundred years or more. It is provided 
in c. 76, § 32, that when a divorce shall be decreed for the 
cause of adultery committed by the husband, or on account 
of his being confined to hard labor in prison (as provided 
in sec. 5), the wife shall be entitled to dower in his lands 
in the same manner as if he were dead; but she shall not 
be entitled to dower in any other case of divorce from the 
bonds of matrimony. A divorce from bed and board shall 
not bar her claim to dower. As this chapter, in § 5, au- 
thorizes the husband to procure a divorce from the bonds 
of matrimony for the cause of the wife’s adultery, he may 
thas bar her right of dower by virtue of these two sec- 
tions, if he chooses to do so. This provision is much like 
that of the Revised Statutes of New York; 4 Kent. Com. 
(6th ed.) 53; and is preferable to the provisions of the 
English law. By the common law the wife’s adultery was 
not a bar; nor was it a cause of divorce from the bonds 
of matrimony; so that her mere adultery could not be 
made a bar by means of a divorce. And the statute of 
Westminster required a voluntary residence away from her 
husband with an adulterer to constitute a bar. But by our 
statutes, if she is simply guilty of adultery, the husband 
may procure a divorce, and thus bar her dower; or, if he 
sees fit, he may omit to do anything, and leave her right 
unimpaired. 

Lands in which women have a right of dower so fre- 
quently pass into the hands of strangers to the family, 
either by sale or by levy, that it would operate harshly to 
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allow the proprietors who had bought the land subject to 
the incumbrance, to set up such a defence, and bring to 
public investigation scandals which those most interested 
had preferred to bury, or to pass unnoticed. And again, 
as by the statute of Westminster 2, the right to dower 
was restored, if the husband became reconciled to his wife, 
the provisions of that act, if in force here, would enable a 
husband who should make sale of the land while his wife 
was living separate from him in adultery, so that her dower 
was forfeited, to restore her right again after the land had 
passed into the hands of an innocent purchaser, and thus 
do him a wrong; or, at the least, it would leave the title 
subject to uncertainty and embarrassment, which is con- 
trary to the policy of the law. In the present case, each 
of the parties proposed to institute inquiries in respect to 
the other, and the deceased husband, that would involve 
them all in great scandal; and it is well that our statutes 
have made such inquiries immaterial and irrelevant. 

The plaintiff has not brought herself within the pro- 
visions of St. 1854, c. 406 and 428, so as to be entitled to 
half the land; because the husband left a will devising the 
property, and it does not appear that the plaintiff has made 
such a waiver as to avoid the effect of the will, even if by 
waiver she could avoid it. Judgment must be rendered in 
her favor for one third of the premises only; and, accord- 
ing to the agreement of the parties, an assessor is to be 
appointed to find damages for the detention of the land. 





RECENT ENGLISH CASES. 


Queen’s Bench, June 13. 


SyKkes v. WILDE et al. 


Contract for sale of land — Inability of vendors to make out a good 
title — Measure of damages. 


The defendants offered a farm for sale, which was vested in trustees for 
the purpose of securing an annuity to a lady, bond fide trusting to a parol 
consent from her that she would have the farm discharged from the an- 
nuity. After the sale to the plaintiff, the lady refused to discharge the 
farm from the annuity. The defendants were thus unable to make out a 
zood title. a 
. Held (dissentiente Cockburn, C. J.), that as the defendants bond fide 
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believed that they could make good their title, they were not liable to 
general damages for breach of contract. 

This was an action tried before Cockburn, C. J., at the 
Leicester Spring Assizes. The plaintiff had purchased a 
farm of the defendants, the farm forming part of an estate 
which had been devised to the defendants upon trust for 
sale. The legal estate in the farm and the rest of the 
property was vested in trustees for the purpose of securing 
an annuity to a lady. It appeared that the vendors, pre- 
vious to offering the farm for sale, had obtained from this 
lady a parol consent to have it discharged from that incum- 
brance if sold; relying upon this, the defendants put the 
farm up for sale, and it was purchased by the plaintiff. 
Afterwards, however, the lady, at the advice of her friends, 
refused to consent to have this farm discharged from her 
annuity. The defendants being thus unable to make good 
their title, cancelled the contract under the conditions of 
sale. The plaintiff then brought the present action, claim- 
ing not only damages for his expenses incurred, but also for 
the loss of his bargain. The defendants paid £150 into 
court. A verdict was found for the plaintiff for further 
damages. : 

Macaulay, Q. C., afterwards obtained a rule nisi to set 
aside the verdict for the plaintiff, and to enter a verdict for 
the defendants, on the grounds, (1) that the plaintiff was 
not entitled to damages as for a salable bargain, the jury 
having found that the defendants acted bona fide, or had 
reasonable ground for supposing that they could make out 
a good title; (2) that the amount paid into court equalled 
and exceeded the amount of the deposit money, and such 
portion of the charges of the plaintiff’s solicitor as are 
recoverable in this action. 

Mellor, Q. C. and Field now showed cause against the 
rule. 

Hayes, Serj., supported the rule. With reference to the 
first point the following cases were cited and discussed. 
Hopkins v. Grazebrook, 6 B. & C.31; Flureau v. Thornhill, 
2 W. Black, 1078; Robinson v. Harman, 1 Ex. 850; Walker 
v. More et al., 10 B. & C. 416; Powncett v. Fuller, 25 L. J.C. 
P. 145; 4 W. R.323; Hadley v. Baxendale, 9 Ex. 341, 2 W. 
R.302. On the second point the case of Powncett v. Fuller, 
ubi supra, was admitted as a conclusive anthority that no 
damages could be recovered for the expenses incurred by 
plaintiff in negotiations after the contract was annulled. 
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July 9. — Biacksurn, J.,now delivered the judgment of 
the court. This was a case argued before the lord chief 
justice, my brother Wightman and myself. The judgment I 
am now about to deliver is that of my brother Wightman 
and myself. In this case the plaintiff purchased from the 
defendants a farm. The defendants proved unable to make 
a good title. The plaintiff brought this action against 
them for not doing so; the defendants paid money into 
court, and the question is, on what principle the damage 
should be estimated. On the trial before my lord chief 
justice at Leicester, it appeared that the farm in question 
was part of an estate devised to the defendants upon trust 
to sell, as soon as they conveniently could. The solicitor 
employed in the affairs of the trust (who for this purpose 
must be identified with the defendants) was aware that the 
testator held the estate subject toa settlement by which the 
legal estate was in trustees for the purpose of securing a 
life annuity to a lady; and he knew that no title, free of in- 
cumbrance, could be made to any part of the estate, unless 
that lady and her trustees agreed to discharge the part sold 
from the trusts to secure the annuity. He had represented 
to the lady that it would be for the benefit of the estate 
that the farm now in question should be sold, and that it 
would not be disadvantageous to herself if, in case of a 
sale, she would consent to transfer her security to another 
property, whilst it would benefit the estate. She was satis- 
fied that this was so, and verbally expressed her concurrence. 
After this the farm was offered for sale, and the plaintiff 
agreed to buy it. The jury have expressly found that the 
defendants acted bona fide, and that they had reasonable 
grounds for thinking that they could make a good title to a 
purchaser. It must, however, be taken along with this, that 
the solicitor (with whom for this purpose the defendants 
were identified) knew that the lady was not legally or 
equitably bound by her parol consent, so that she could be 
compelled to concur, and consequently that the power of 
the defendants to make a good title to the farm, free of in- 
cumbrances, was precarious, in so far as it depended on the 
lady continuing in the same mind. The jury have found 
that it was reasonable in him to expect she would so con- 
tinue, but in fact she did not. She was persuaded by other 
friends of the family to refuse her assent, and the bargain 
went off. It was agreed at the trial that the costs incurred 
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in the investigation of the title should be referred to taxa- 
tion. The lord chief justice left it to the jury to assess the 
damages generally, reserving leave to reduce the damages 
or enter a verdict for the defendant if, after the taxation, 
the money paid into court proved sufficient to cover the ex- 
penses of investigating the title, and the deposit, unless the 
plaintiff, under the peculiar circumstances, was entitled to 
general damages. On the taxation the amount paid into 
court proved to be sufficient to cover all the expenses, ex- 
cept some attendant on an attempt to make a fresh 
arrangement after the bargain was off. It was properly 
admitted during the argument, that the case of Powncett v. 
Fuller,17C.B.660,conclusively decided that those expenses 
could not be claimed. The question, therefore, which was 
argued before us, was whether, under the circumstances, the 
plaintiff could claim damages for the loss of his bargain. I 
am of opinion that there is nothing in this case to take it 
out of the general rule as to the assessment of damages 
for the breach of a contract to sell real property, where 
the bargain goes off on account of a defect in the title. 
That rule, which is an exception from the general rule of 
common law, was first laid down in Flureau v. Thornhill, 
ubi supra, as long ago as 1776. It was constantly acted 
upon until the case of Hopkins v. Grazebrook, ubi supra, 
(which introduced an exception in cases where the vendor 
was not in possession), on which I shall observe presently. 
It was again acted upon in Moore v. Walker, 10 B. & C. 416, 
where Parke, J., puts the rule upon what I take to be the 
true ground, namely, that it is implied from the usage of 
this particular business. He says: “A jury ought not, in 
the case of a vendor in possession, to give any other dam- 
ages in consequence of a defect being found in the title 
than those which were allowed in Flureau v. Thornhill, which 
was recognized in Johnson v. Johnson, 3 B. & P. 167, Bratt v. 
Ellis, Sugden’s ‘ Vendors and Purchasers,’ app. 7, and Jones 
v. Dyke, in the same volume, app. 8. In the absence of any 
express stipulation about it, the parties must be considered 
as content that the damages, in the event of the title prov- 
ing defective, shall be measured in the ordinary way, and 
that excludes the claim of damages on account of the sup- 
posed goodness of the bargain.” In the more recent case 
of Robinson v. Harman, ubi supra, the general rule was 
recognized, but the exception in Hopkins v. Grazebrook was 
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acted upon. In the last recent case on the subject, Powncett 
v. Fuller, the cases of Hopkins v. Grazebrook and Robinson 
v. Harman were expressly recognized as binding authori- 
ties, but the court of common pleas considered the general 
rule applicable under such circumstances, as leaves it very 
difficult to say to what case, if any, the exception supposed 
to be established by Hopkins v. Grazebrook still applies. In 
the present case, however, it is enough to say, that giving 
the two cases of Hopkins v. Grazebrook and Robinson v. 
Harman their fullest effect, the exception established by 
them is one within which the present case does not fall. 
Hopkins v. Grazebrook was moved in Michaelmas term, 1826 ; 
the facts were, that Hill & Co. had agreed to sell real 
estate to one Harewood, and Harewood had agreed to sell 
it to the defendant, who again agreed to sell it to the plain- 
tiff. In consequence of disputes between Hill and Hare- 
wood, the defendant could not complete his title. It was 
admitted that the defendant had acted bona fide; but ac- 
cording to the views as to the law relating to public policy 
which Lord Tenterden then entertained (which were not 
finally shown to be erroneous till after his death in Hibble- 
white v. M’ Morine, 5 M. & W. 462), the defendant had acted 
improperly, and in violation of law. It was only in the 
immediate antecedent sittings after Trinity term, that in 
Bryan v. Lewis, Ry. & Mood. 386, Lord Tenterden expressed 
in the strongest terms an opinion which he declared he 
should always entertain till told by the house of lords he 
was wrong, that any speculative contract to sell things not 
in possession was illegal and void, as against the policy of 
the law. It is upon this ground, it seems to me, that in 
Hopkins v. Grazebrook, he makes the case an exception, be- 
cause the defendant had entered into a contract to sell 
“without the power to confer even the shadow of a title.” 
Justice Bayley, as reported, says, “ The case of Flureau v. 
Thornhill is very different from this, for here the vendor 
had nothing but an equitable title.” If this was the ground 
for the decision it is clearly untenable, and is inconsistent 
with the last decision, Powncett v. Fuller; but in Walker v. 
Moore, 10 B. & C. 46, Justice Bayley says, that in Hopkins 
v. Graezbrook the court was of opinion that the defendant 
“ was in fault by representing himself to be owner of the 
property when he was not so.” Justice Littledale, who had 
been one of the judges in Hopkins v. Grazebrook, but whose 
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reasons are not there reported, says, in Walker v. Moore, at 
p- 420: “It is contrary to the policy of the law that a man 
should sell an estate before he has a title and possession.” 
Justice Parke, in the judgment already quoted, tacitly as- 
sumes that this had been the ground of the decision in Hop- 
kins v. Grazebrook, as, in enunciating the general rule on 
which he acts, he confines it to the case of a vendor “in 
possession.” In Robinson v. Harman, the vendor had, with 
the object of bringing about the bargain, expressly stated 
that under his father’s will the property was his out and 
out. In fact it had been devised to trustees to pay the de- 
fendant a moiety of the rent during life only. If the de- 
fendant knew this he was guilty of a fraud; if he was ig- 
norant of it the transaction must have been so recently after 
his father’s death that the will had not yet been acted upon, 
and he was not in possession; for if he had been in posses- 
sion he would not be ignorant that he only got half the 
rents. The report leaves it uncertain how the facts were 
as to this, and the judgment merely being that the case was 
not distinguishable from Hopkins v. Grazebrook, leaves it 
uncertain whether the court thought the exception in ques- 
tion was when there was misconduct or want of possession, 
or a want of legal title. In Powncett v. Fuller, the court of 
common pleas expressly held that the mere want of legal 
title does not bring the case within the exception in Hop- 
kins v. Grazebrook, which they all seem to consider as de- 
pending upon misconduct. My brother Williams expresses 
doubts, in which I fully sympathize, as to the soundness of 
the exception in Hopkins v. Grazebrook in any point of view. 
I do not see how the existence of misconduct can alter the 
rule by which the damages for the breach of a contract are 
to be assessed; it may render the contract voidable on the 
ground of fraud, or give a cause of action for deceit, but 
surely it cannot alter the effect of the contract itself; and 
if it be said that the rule depends upon an implied condition 
resulting from the general understanding of vendors and 
purchasers (which is the ground taken by Parke, J., in Moore 
v. Walker, and I think the true one), and that the usage is 
such, that this implied condition excludes such cases as Hop- 
kins v. Grazebrook, I think that it will be worthy of the con- 
sideration of any court competent to review that case 
whether the strong opinion of Lord St. Leonards, reported 
in his thirteenth edition of “ Vendors and Purchasers,” p. 
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301, does not show that the general understanding of con- 
veyancers has been misapprehended. However, it is enough 
for the decision of the case before us that it is not trought 
within that exception, however it is understood. The de- 
fendants here were not out of possession, nor were they en- 
tirely without title. The only ground for imputing miscon- 
duct in them was, that though they knew that their power 
of making a title free from incumbrances was precarious as 
depending on the stability of the lady’s mind, they never- 
theless put up the property for sale; but the jury have 
found that this was done bona fide, and done reasonably, and 
it is impossible, I think, to say as a matter of law there is 
misconduct in putting property up for sale without dis- 
closing every material fact as if it was a case of marine 
insurance. And lastly, though the defendants had not the 
complete legal title at the time they put the property up 
for sale, Powncett v. Fuller is a distinct authority, that in 
the absence of misconduct that does not bring the case 
within the exception. Iam therefore of opinion that the 
rule must be made absolute. My brother Wightman con- 
curs in this judgment. 

Cocxeurn, C. J.—I regret that I am unable to concur 
with my learned brothers in holding that this rule should be 
made absolute in favor of the defendants. I cannot bring 
my mind to think that the immunity which the law allows 
to a party contracting to sell real estate, in the event of his 
being unable to make out a title, from all liability on the 
breach of his contract beyond the expenses incurred in in- 
vestigating the title, can properly be extended to a case like 
the present. That immunity is in itself an anomaly. It 
probably had its origin in the difficulty in which in the com- 
plicated and highly artificial state of our law relating to 
real property, an owner of rea] estate having contracted to 
sell, is too frequently placed from not being able to make 
out a title such as a purchaser would be bound or willing 
to take. The hardship which would be imposed upon a bona 
fide vendor if upon some legal flaw appearing in his title, 
he were held liable in all the consequences which would at- 
tach upon a breach of contract relating to personalty, and 
the difficulty which might be thrown in the way of bringing 
real property into the market if the full liability attached 
in such a case, have probably by an understanding and usage 
among those engaged in the transfer of estates led to this 
exception to the general law. But I can see no reason, in 





























Recent English Cases. 251 


the absence of authority, for extending the exception to 
parties who, knowing that they have not any present estate 
to convey, take upon themselves to sell in the speculative 
belief that they will be able to procure an interest and title 
before they are called upon to execute the conveyance. 
There is an obvious difference between an owner who 
knows that he alone is entitled to an estate and has a right 
to sell it, although he may fail to make out a sufficient title, 
and a person who not having the estate takes upon himself 
to sell on the expectation of acquiring the estate in time 
and making out a title. The cases of Hopkins v. Graze- 
brook, and Robinson v. Harman, ubi supra, are direct authori- 
ties for saying that a person disposing of real estate to 
which he has no present right, although under a bona fide 
belief that the right will be acquired in time to fulfil the 
contract, will be liable to the full extent. These cases ap- 
pear to me to be directly in point. Their authority does 
not appear to have been shaken by the decision of the court 
of common pleas in Powncett v. Fuller, ubi supra. For al- 
though in that case the defendant, who was held not to be 
liable in the full extent of damages, had been unable to ful- 
fil his contract in consequence of not having the legal estate, 
he was in possession and had an equitable interest, and be- 
lieved himself under the circumstances to be in a condition 
to convey according to his agreement. But the present de- 
fendants knew themselves to have neither the legal nor the 
equitable estate in the lands which they contracted to sell 
to the plaintiff. They were trustees under a devise which 
was inoperative in consequence of the land, of which the 
devisor had taken upon himself to dispose, being vested 
in trustees under a settlement. They knew that without 
the consent of the cestui que trust, the testator’s widow, and 
her trustees, to abandon the settlement and their concur- 
rence in the sale, they the defendants had no right or power 
to convey the land; and though it is true they had obtained 
the assent of the cestui que trust, and had every reason to 

believe that that assent would not be revoked, and that the 

trustees under the settlement would concur in the sale, they 

equally knew that none of these parties were under any 

obligation, legal or equitable, to join in the conveyance, 

while without them no title could possibly be made. They 

were therefore contracting to sell at a time when they had 

no power to sell, and no more than the expectation of 
making out a title. The case appears to me not within the 
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rule as settled in Flureau v. Thornhill, but within the ex- 
ception engrafted in that rule as established by the cases of 
Hopkins v. Grazebrook and Robinson y. Harman, to which I 
have before referred. In my opinion, therefore, the plain- 
tiff is entitled to the damages assessed by the jury, in 
respect of the loss he has sustained by the non-com- 
pletion of the sale. The majority of the court think the 
rule should be made absolute; therefore the rule will be 
made absolute. 

Rule absolute. 

Exchequer. 
MoreGan v. RaveY ET AL. 

Innkeepers — Responsibility for goods of guest — Goods stolen with- 

out negligence of innkeeper —Action for, maintainable against ex- 

ecutors of innkeeper. 

An innkeeper is responsible for the loss of the goods of 
a guest stolen at night from the bedroom of the guest, not- 
withstanding he may have taken every reasonable precau- 
tion to guard against such an occurrence. 

An action for the loss of goods of a guest is maintaina- 
ble against the executors of an innkeeper. 


TASKER v. SHEPHERD. 
Contract with deceased partner — Pleading — Demurrer. 


A declaration set out a contract between the defendant 
and one B., now deceased, of the one part, and the plaintiff 
of the other, whereby the plaintiff was appointed sole agent 
to the defendant and his deceased partner, B., for the pe- 
riod of four years anda half. Breach, that the defendant 
did not perform the contract on his part. 

Held, on demurrer (Martin, B., dissentiente), that the 
declaration was bad, on the ground that the contract had 
reference to a certain existing partnership, and that there 
was no contract by the surviving partners to carry on the 
business, and employ the plaintiff after the death of his 
partner. 


Exchequer Chamber. 


BARKWORTH ET AL. v. ELLERMAN. 


Banking — Contract by country banker to procure his London 
banker to accept bills drawn by foreign correspondents of a 
customer — Inference from course of dealing. 


The defendant, a merchant at H., was for several years 
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in the habit of instructing his bankers there to procure their 
London bankers to accept bills drawn upon the London 
bankers by foreign correspondents of the defendant, and 
the London bankers were in the habit of accepting the bills 
as advised. At the time of the acceptance the bankers at 
H. debited the defendant and credited their London bankers 
with the amount. For this business the defendant paid his 
bankers at H. one quarter per cent. commission on the 
amount. They paid their London bankers a fixed sum of £600 
per annum for their general London business, and were 
charged nothing extra in respect of these acceptances. The 
defendant, except on one occasion when he wrote to the 
London bankers, requesting them in the event of a draft 
being presented for acceptance, to hold it over for a day or 
two till they received instructions from the bankers at H., 
never communicated with them except as above. Interest 
was charged to the defendant by the bankers at H. from 
the day when the bills became due. The London bankers 
marked all the bills directed to them under the circum- 
stances above as “on account” of the defendant. The 
bankers at H. having become bankrupt, and the London 
bankers having subsequently paid the amount of several 
bills accepted as above which became due subsequent to 
the bankruptcy, — 

Held, in an action by the assignees of the bankers at H., 
upon a special case (reversing the judgment of the Ex- 
chequer), that the assignees were entitled to recover the 
amount so paid against the defendant, as the credit was 
given to him by the bankers at H., and not by the London 
bankers; that there was no evidence of any privity between 
the defendant and the London bankers; and that the con- 
tract to be inferred from the course of dealing and corre- 
spondence was not a contract by the defendant only to 
indemnify the bankers at H. 


Common Pleas. 
EarLe v. Hopwoop. 
Attorney and client — Maintenance. 


A contract to pay an attorney conducting a suit, a sum 
of money proportioned to the estate recovered in that suit, 
in consideration of his advancing the money necessary for 
carrying it on, is void on the ground of maintenance. 
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OXxLADE v. Norta Eastern Rartway Co. 


Railway companies — Liability as common carriers of coal from 
particular stations. 

Where a railway company posted up in a particular sta- 
tion a list of tolls, including those taken for coals, — He/d, 
that this was not sufficient evidence of their holding them- 
selves out to the public as common carriers of coal from 
that station. 

Queen’s Bench. 
MILVAIN ET AL. v. PEREZ ET AL. 
Shipping — Demurrer — Principal and agent — Plea — Charter- 
Party. 

Declaration for a breach of a charter-party made by the 
plaintiffs as shipowners and the defendants as agents of 
the charterers, by which it was agreed, amongst other 
things, that the charter-party being concluded by the de- 
fendants on behalf of another party resident abroad, all 
liability of the defendants in every respect as to all matters 
and things as well before and during as after the shipping 
of the cargo should cease, as soon as they had shipped the 
cargo. 

Breach, that defendants made default in loading such 
cargo for a long and unreasonable time. 

The defendants pleaded that the cargo was loaded and 
shipped, and the vessel cleared by the defendants at the 
custom-house before the commencement of the suit, and 
thereupon all liability of the defendants in respect to the 
said charter-party ceased. 

Held, on demurrer, a good plea. 


Lord Chancellor. 
Haey v. HAMMERSLEY. 
Mortgage of silk-mill — Meaning of words, ‘ other machinery and 
Jjixtures.” 

In the mortgage of a silk-mill the following general 
words followed the description in the parcels, “and also 
all those the steam-engines, boilers, steam-pipes, main- 
shafting, mill-gearing, mill-wrights’ work, and other ma- 
chinery and fixtures whatsoever erected or set up or stand- 
ing on the said mill and premises.” 

Held, that the words, “other machinery and fixtures 
whatsoever,” were not confined to such machinery or fix- 
tures as constituted the moving power in the mill, but ex- 
tended to all machinery and fixtures in the mill fastened to 





























Insolvents in Massachusetts. 255 





the roof, floor, or sides of the mill, and used in the manu- 
facture of silk within the mill. 


Master of the Rolls. 
Rxoves v. MusweLtt Hitt Lanp Co. 
Will — Construction — Gift over — Condition — Forfeiture — 
Repugnancy. 

A proviso in a will that if any of the testator’s devisees 
or legatees should take any proceedings at law or in 
equity concerning the property given by the will, the gift 
to such devisee or legatee should go over to some one else. 

Held, to be void, as inconsistent with, and repugnant to, 
the enjoyment of the property given. 


ForsHaw v. WELSBY. 


Voluntary settlement — Donor in extremis — Mortis causi — 
No power of revocation reserved. 

Where a person considering himself in articulo mortis, with- 
out any undue influence or pressure on the part of his rela- 
tions or friends, makes a voluntary settlement, by deed, of 
the whole of his property, and the deed contains no power 
of revocation, if the donor afterwards recovers, he is en- 
titled to ask that such deed may be delivered up to be can- 
celled, upon the ground that no such power of revocation 
was inserted. 

The solicitor who prepares such a deed ought to take 
care that the donor should have an opportunity of revoking 
it if he recovers and desires to do so. 


INSOLVENTS IN MASSACHUSETTS. 








Commencem’t 














Name of Insolvent. | Residence. of Proceedings Name of Judge. 

1861. Returned by 

Alexander, Ludwig, Fall River, June 26, | Edmund H. Bennett. 

Allen, Cheney Pa!mer, “ 6. | John Wells. 

Appleton. Ww. + (1) Chelsea, * 28, | Isaac Ames. 

Baker, George F Waltham, - 15, | Wm. A. Richardson. 

Baker, James B. Harwich, bad 1, | J. M. Day. 

Barnes, Benjamin Cohasset, sa 27. | George White. 

Barry, John H. Boston, ad 8, | Isaac Ames. 

Brockway, Martin J. Boston, “ 11, “ 

Brooks, Albert B. (2) Townsend, cd 4, “ 

Brooks, John C. (2) Boston, “ 4, ss 

Brown, Edward, Somerville, os ll, | Wm. A. Richardson. 

Butlett. William, Somerville, ad 5, bed 

Carleton, George W. Chelsea, or 20, | Isaac Ames. 

Cartwri rht, George B. (3) | Boston, | aad 10, se 

Caryl, Tienenden H. (4) | Groton, ses 12, | Wm. A. Richardson. 

Cochrane, William A. Boston, “ 1, | Isaac Ames. 


Crocker, Charles F. Barnstable, | & J. M. Day. 
























Name of Insolvent. Residence. stealer! Name of Judge. 
2 l | Isl.) _ Returnea by 

Crocker, William Milford, June 21, | Henry Chapin. 
Crosby, Benjamin H. Roxbury, - 6, | George White. 
Davis, Samuel (5) Worcester, “ 22, | Henry Chapin. 
Davis, Samuel! (6) W orcester, e 25, | Isaac Ames. 
Dowd, Andrew | Cambridge, . 25, | Wm. A. Richardson. 
Downe, Sumner | Malden, « 12, | oo 
agg ena L.(7) | ——w e a | . s 

jilis, Harley (2) oston, - , | Isaac Ames. 
Ellis, Jonathan W. | New Bedford, “6 6, | Edmund H. Bennett. 
Evers, Gustav | Brighton, os 1, | Wm. A. Richardson. 
Farnsworth, Ezra S. | Newton, ee 28, | as 
Fowle, Charles L. (3) | Brookline, ba 10 Isaac Ames. 
Fowler, Austin (8) W orcester, “ 5, | Wm. A. Richardson. 
French, Hiram | Worcester, = 7, | Henry Chapin. 
Fuller, James G. | Chariestown, May 19, | Wm. A. Richardson. 
Grothusen, Emil A. (9) Boston, June 11, | Isaac Ames. 
Harvey, Peter (5) | Bo-ton, “ 22, | Henry Chapin. 
Harvey, Peter (6) | Boston, * “ 25, | Isaac Ames. 
Hathaway, George B. | New Bedford, » 8, | Edmund H. Bennett. 
Haven, George E. (10) | Milford, “ 22, | Henry Chapin. 
Howard, James 8. | Fall River, - 20, | Edmund H. Bennett. 
Hunt, William H. | Bosten, 6s ll, | Isaac Ames. 
Jones, Joseph D. | Bo-ton, os 2, | ad 
Kingsbury, Lewis H. Asland, ss ll, | Wm. A. Richardson. 
Keith, Charles E. Easton, ad 20, | Edmund H. Bennett. 
Ease Abiathar H. | Newton, o 22, Ww. A. Richardson. 
Laseil, Charles (8) Acton, od 5, | nd 
Legg, William (10) Milford, o 22, | Henry Chapin. 
Lincoln, Joseph B. (11) Somerville, 66 12, Wm. A. Richardson. 
Lovell, Addi-on West Boylston. ” 24, | Henry Chapin. 
Lowd, Leavitt | pesten, “ 15, | Isaac Ames. 
Lynch, Camille (9) Boston, sad 14, | - 
Marrett, Dane A. | Somerville, as 8, | Wm. A. Richardson. 
MeGee, Patrick | Taunton, ad 4, Edmund H. Bennett. 
MeGowan, Franklin L. Boston, “ 5, | Isaac Ames. 
Miller, E. F., Jr. | West Roxbury, - 27, | George White. 
Newell, Samuel | Boston, “ 8, | Isaac Ames. 
Nourse, Joel (5) | Boston, es 22, | Henry Chapin. 
Nourse, Joel (6) | Boston, ss 25, | Isaac Ames. 
Nourse, Gilbert D. (4) Cambridge, “6 2, Ww. A. Richardson. 
Oudke: + Levi poaee, * 20, | Isaac Ames. 
Parrish, Isaac soston, ss . as 
Perkins, William R. | Roxbury, «“ 8, | Wm. A. Richardson. 
Vierce, James | Westminster, “ 4, | Henry Chapin. 
Pound, Joseph A, (7) | Brighron, 0 20, — A. Richardson. 
Pratt, Thomas W. | Chelsea “ 7; saac Ames. 
Richards, George c. 11) | Malden, “ 12, | Wm. A. Richardson. 
Richardson, Calvin, Jr. Winchester, “ 27, me 
Richardson, Hi. N. (12) Attleboro, “ 20, | Edmund H. Bennett. 
Rogers, J. W. H. (1) Chelsea, “ 8, saac Ames. 
Russell, George H. Charlestown, ad 1, | 6 
Scales, qe 2 | Boston, se > * 
Smith, Francis R. toston, os 25 - 
Smich, John U Chicopee, “ 14, | John Wells, 
Stevens, John W. | Marlborough, sd 13, | Wm. A. Richardson. 
Sturdy, George A. (12) oe = my H. Bennett. 
Sullivan, Mary A. Soston, ss 4, | Isaac Ames. 
Templeton, a Comp’y | Templeton, e 7, | Henry Chapin. 
Thompson, David Gardner, os 4, = 
Thompson, James A.(12) | Attleboro, “ 20, | Edmund H Bennett. 
Thorndike. James F. | Grafton, es 22, | Henry Chapin. 
Warner, Samuel A. (2) | Boston, se 4, | Isaac Ames. 
Watkins, Joveph New Bedford, May 28, | Edmund H. Bennett. 
Wheeler, Joseph N. oston, June 20, | Isaac Ames. 
Wilson, Orin Monson, May 8, | John Wells. 
Witt, Samuel D. Marlboro, June 17, | Wm. A. Richardson, 
woes, Smeg ~ 7 7a, “ 2, “ 

yo ridge, Jona. E. Yewton 66 5, 6 
Wyman, John P. | Boston,’ 14, | Isaac Ames. 





Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS — (continued). 

















PARTNERSHIPS, &C. 

(1) J.W. H. Rogers & Co.; (2) Brooks, Ellis & Co.; (8) C. L. Fowle & Co.; (4) Nourse 
& Caryb; (5) Nourse, Mason & Co.; (6) Nourse, Mason & Co.; (7) Pond & Dunck- 
lee; (8) Fowler & Lasell; (9) C. Lynch & Co.; (10) G. E. Haven & Co.; (11) Richards 
& Lincoln; (12) Thompson, Richardson & Co. 







